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When Congress enactdte Patient Protection and Affordable Care $&€A) in 2010, it

required employmertbased health plarand health insurance issuéoscover certaipreventive

health services withoustsharing Those servicebecause of agency guidelines and rules,

would soon includeontraceptiorior women T dortracgptive coverage requiremgnt cantrateptive manddte a s i t
came to be knowrwasheavily litigated in the years to follovand exemptions from the requirement are currently the subject
of a pendingsupreme Courtase

April 28, 2020

Thevarious legathallengego the contraceptive coverage requirenmimarily concerned (1what types of employers and
institutionsshould be exempt from the requirement based on their religious or obfgations to contraception; (@hat

procedures the government can require for an entity to invoke a rellggses accommodatipand (3) how much authority

federal agncies have to create exceptidaghe coverage requiremedss originally formulated, only houses of worship and

similar entities were exempt from the réggment, but the government laestded an accommodatipnocesdor certain

religious nonprofit orgnizationsOn June 30, 2014, the Supreme Court helBumwell v. Hobby Lobby Stores, Irthat the
contraceptive coveragequirement violated federal lawsofar as idid notalsoaccommodate the religious objections of

closely held, foiprofit corpordgions. The law at issu@n that case-the Religious Freedom Restoration A€t1993

(RFRA)—prohibits the federal governmefitr o m “s ubst andad ipét yoblus de dexkaeptunglesr of r e |
narrow circumstances.

SinceHobby Lobbythe agenciesasked with implementinthe ACAhavefaced numeroukurdles in their attempts to

accommodate the interests of sincere objeetbite minimizing disruptionsa the provision otostfree contraceptive

coverage to womefT.helower courtssplit on whethethe accommodation processvhich required eligible objecting

entities to notify their insurers ¢the government that they qualifiéat an exempon—substantially burdenedh ¢ o b j e ct o1
exercise of religion. Initially, most circuit courts rejected themwthat such an accommodation triggered, facilitated, or

otherwise made objemtscomplicit in the provision ofoverage, denying their RFRA clain#dter consolidating some of

these cases for revievindSupreme Countltimatelyvacated and remandéte cecisionswhen thegovernment and the
objectingpartiessuggestedhat a soluttn might bereachedso that the b j e dnsugnscould provide the required

coverage without notice from the objectiparties

Following a change in presidential adminiswatithe implementing ageiesreevaluated anckversedheir position on the

legality ofthethen-existingaccommodation processoncluding that it violated RFR#&hen applied to certain entities. The
agencie®ptedto automatically exempt most nongovernmental entities that eldjcproviding coverage for some or all

forms of contraception oreligious or moral grounds. Thesgpanded exemptisrsparked a new round of litigation based on

claims that the agenciesaeeded their authority under the ACAwinlatedfederal requirements f@romulgatingnew rules

Federal courtgncluding the U.S. Court of Appeals for the Third Circpigliminarily enjoined the government from
implementing the expanded exemptiohs ¢ Supreme Court is slated to hear argu
May in Little Sisters of the Poor v. Pennsylvariideanwhile the government is largely precluded from relying on the prior
accommodation process as a result of a nationwjdedtion issud by a federal district court.

Little Sisters of the Poanarks the fourth Supreme Court term in six years in which the Court has granted certiorari in a

dispute about the federal camteptive coverage requiremeltring that time period he ExecutiveDepartments

promulgated six different rules concerning the requirement, a change in presidential administration marked a turning point in
the Departments’ RFRA calculus, and the SuprewaoewCourt un
JusticesA Supreme Court decision Llittle Sisters ofthe Poaroul d i nform Congress’s mnext st
contraceptive coverage requiremdfriom a legal perspective, Congress has several options for clarifyingethpu i r e me nt °’
scopegincluding through amendments to the ACA and RFRA opinion inLittle Sisteramay alsoprovideadditional

direction tolawmakers anfederal agencieasked teaccommodate the religious and mdraliefs of regulated entitiaghen

enacting or implementing laws of broader applicability
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hen Coemgacthesd Patient Protectf(A@ARNA0AOfor dat

required -bmpé¢ d y meaantd hh epal latnhs itnos ucroavnecre ciesrstuaeirt

preventive healotshth s @Thvgscee ssbesrévaihcoeast o € agency
guidel inewoualndd srouolne si nclude Thatfedeptionofiprawe
coverage -—+seaqmdtrianhddiedo nt r a c e p télvagsemaenrda t e d
significantdphoyg askP rgoepboantegnttdse r e qutiresmsesad dhawee d
make contracepatcicoens smobrlee twandde dayfmfod re ch astmlitee h
equa‘'Oppynent s rhdVvegetamgs odbsa sferde eodbojre ct i ons to pay
otherwise having a roferisomkeopravis’Taemef ofocve
Supreme Court firstcdmwtoka agp triewqgduadrdeemmeratg ¢i m t2Hel 4
Bur welblbyv.L oHoby ®ISH colbrbeys , L ocbthbayr tt hitadtled r e qui r e ment di
propaccdommodate the religious objections of ¢l os

Af tHorb by ,Loepbly chalklbamngascetpd i tvlee ccoovnetridnguee dc.e qui r e
l ower feder al tchoeu rltesgadticvoi wineodfl aotvieorst ptr ot hchsin 201
shifted the responsi bainl iotbyj etcot ipnrgo veimpel ocyoevre rtaog ei tf
employer certifiell ni t2¢0ilt7¢,higgt bes uamb ptehcatti and e gal

accommod altriuanmp, Atdlmddreicsi tdreadt toon aut omatically exemp
nongover nmefnrtoaml tehnet ictoiveebr aasgeetd hreeingru irreel megnitous or mo

1SeePub. L. No.111-148 tit. I, subtit. A, § 1001subtit. G, 81562(e)(f), 124 Stat. 119, 13270(Mar. 23, 2010)

Cost sharing refers to cof-pocket charges that the insured individual has to pay, such as a copayment, coinsurance, or
deductible SeeCtrs. for Malicare & Medicaid ServsCost SharingHEALTHCARE.GOV,
https://www.healthcare.gov/glossary/cabiaring/(last visited Apr. 27,202 t at i ng t hat cost sharing
includesdeductibles, coinsurance,atb pa yment s, or similar charges?”).

2E.g, Health Res. & Servs. AdminWo mend6s Pr event i v BRSS atpsu/ivevwehssa.gowviochens i ne s
guidelines/indg.html (last updated Dec. 2019); Group Health Plans and Health Insurance Issuers Relating to Coverage
of Preventive Services Under the Patient Protection and Affordable Care Act, 76 Fed. Reg. 46,621 (Aug. 3, 2011)
(effective Aug. 1, 2011).

3 E.g, Burwellv. Hobby Lobby Stores, Inc., 573 U.S. 682, 692 (2014); Pennsylvania v. President United States, 930
F.3d 543, 556 (3d Cir. 2019ert. granted sub nonhittle Sisters of the Poor Saints Peter & Paul Home v.
Pennsylvania, 140 S. Ct. 918 (2020).

4 See, e.gINST. OFMED., CLINICAL PREVENTIVE SERVICES FORWOMEN: CLOSING THEGAPS104-07,109-10(2011)

(finding that contraception and contraceptive counseling are effective interventions to reduce unintended pregnancies

and promote healthy spacing between paegie; Brief of Amici Curiae American College of Obstetricians and

Gynecologists et al. in Support of the Government at 1, Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014)
(N0s.13354,133 56 ) (stating the or ga acesstothe follnange ofb-RAppioeedl t hat “incr e
prescription contraceptives 1s an essential component of e
the National Wo me n *EightOthewOrganizatiorsmas AmicidCuride ikSuppbthe

Governmentt 3,Hobby Lobby573 U.S. 682 (Nos. 3354,133 56 ) (ar guing that “by addressin,;
insurance and remedying the sex disparities inherent in failing to provide health insurance coverage for contraception

and related swices, the contraception regulations advance the compelling governmental interest in ending gender
discrimination and promoting gender equality”).

5 See, e.g.Petition for a Writ of Certiorari at 1, Little Sisters of the Poor Home for the Aged v. ByZubik v.

Burwell), 136 S. Ct. 1557 (2016) (No.-150 5) (st ating that “the Little Sisters si:
compliance methods would make them mor al 41Q,Hobbybopldyi cit in gr
573 U.S. 82 (Nos. 13354, 13356) (explaining that Hobby Lobby objected on religious grounds to covering four

particular contraceptive methods).

2

6573 U.S. 682.

71d. at 736.

8 SeeMassachusetts v. HHS, 923 F.3d 209, 215 (1stCir.20l®p t i ng t hat “[n]ine circuits con
late 2014 to early 2016,” with eight holding that the acco

exercise” and one holding that 1t did).
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breegiomrst by explaining the statutory and regu
raceptive coverage requi tse ndeenctiHoiddxry tilmemb y e ¢ a
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The Contraceptive Coverage Re

The federal contracesptteinvse flemodvieertmhigeeP A fefqeuci th acbmhe enat n d
Carebwtctwas devel opseudb saemduematd i fgiud d e¥Bjefos eand r ul
the ,A€Aious federal and state remaddédediceamater dict a
c o ncterpat i v et’Asletrhvoiucgehs . mor e t han phladdfs odovtecrei g ates

9 SeeReligious Exemptions and Accommodaiscfor Coverage of Certain Preventive Services Under the Affordable
Care Act, 82 Fed. Reg. #B2, 47799, 47,809, 47,83%0ct. 13, 2017) (effective Oct. 6, 2017) [hereinaReligious
Exemption IFR]; Moral Exemptions and Accommodations for Coverage diGéreventive Services Under the
Affordable Care Act, 82 Fed. Reg. 47,838, 47,862 (Oct. 13, 2017) (effective Oct. 6, 2017) [hereinafter Moral
Exemption IFR].

10 SeePennsylvania v. Trump, 351 F. Supp. 3d 791, 803 (E.D. Pa. 2019) (challenge by Permsayldasew Jersey),

a f fsub domPennsylvania v. President United States, 930 F.3d 543 (3d Cir. 2eii9granted sub nonhittle

Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 140 S. Ct. 918 2a0ifttYpia v. HHS, 351 F. Supp.

3d 1567, 1279 (N.D. Cal. 2019khallenge by California, Connecticut, Delaware, Hawaii, lllinois, Maryland,
Minnesota, New York, North Carolina, Rhode Island, Vermont, Virginia, Washington, and the District of Columbia),
a f f981d~.3d 410 (9th Cir. 2019ert. filed, Nos. 191038, 191040, 191053 (Feb. 2020Massachustts v. HHS,

301 F. Supp. 3d 248, 2%D. Mass. 2018jchallenge by Massachusettgdcated and remande@23 F.3d 209 (1st Cir.
2019).

11 Subsequent references to a particular circuit inrgpsrt refer to the U.S. Court of Appeals for that circuit.

2geePennsylvania 930 F.3d at 576 (upholding the dGakfarniaji94lt court * s
F.3d at 431 (upholding t he linditedstotthe plaintifistatesh r t s prel i mi nary i n
13 Seelittle Sisters of the Popd 40 S. Ct. 918 (granting certiorari).

14 SeeArgument Calendar for the Session Beginning May 4, 2B2REMECOURT OF THEUNITED STATES,
https://www.supremecourt.gov/oral_arguments/argument_calendars/MonthlyArgumentCalMay202@ep@burt

and Its ProceduresSUPREMECOURT OF THEUNITED STATES, https://www.supremecourt.gov/about/procedures.aspx

(last visited Apr. 27, 2 0egeBspsattheendofddne.t hat the Court typica

15 SeeDeOttev. Azar,393 F. Sup. 3d 490, 51215 (N.D. Tex. 2019)appeal filed sub nonDeOtte v. Nevada,
No. 19-10754 (2019).

16 SeeBurwell v. Hobby Lobby Stores, Inc.,, 573 U.S. 682,88 (2014) (noting that “Congress
specify what types of preventive care mustbc over ed” under the ACA but authorized °
that decision, which it did in consultation with “a nonpro

in agency guidelines and rules).
17 SeelNsT. OF MED., supranote4, at 47,51-52 (providing background on federal and state laws about preventive
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prescriptiinacdleeamr turgsBadcpct eisosn ,wa s t ycpoischaalrliyn gs ubj ect
requi r*Trheen tsscroeplei goifompf i omst hese swvar@edequiremen:
Mo r e oevaecrh,’s s tleaxtwee fochd dy t o i nsurance planasndt hat [ we
indiavisdu n T?Idad] no taeilgisleymptdos pon sheeradd h pl ans

(also kn-6wndesdimpeéwHisdhO % coafr heyorvkeeeresd e ASeoll fl e d

insured plans are governed by thd HOAFUFA ERIBAi 1
a fedetrhmldnleawl]l F yqdbpdenasipe cpfirderiveesnetrivbiecfeosr e t he

ACK*Nevertheless, whether as “momat tpan vafiel dwsaumr ai
f edelrya funded i defiflanme poomcemsonvsungzge for cont
before the federal confraceptive coverage requir

With the enactment ofcdehemplCAbm&ECmuadghead the pltiamsd
health insur an?teo oivsearn ip oveesn(tiinvseu rheewaislfithho ust e rcvoiscte s

services coverage)

181d. at 51, 108 (citindBLUE CROSSBLUE SHIELD ASSN, STATE LEGISLATIVE HEALTHCARE AND INSURANCEISSUES
2010SURVEY OF PLANS (2010) andSUTTMACHER INST., INSURANCECOVERAGE OFCONTRACEPTIVES(2011)).

19 Seelaurie Sobel et al., Issue BrigState and Federal Contraceptive Coverage Requireminfsications for
Women and Employers KF F  ( Ma r Whil@ &@numb2r®fistates had contraceptive equity laws that required
plans to cover some or all methods, esisaring typically applied. ) .

20SeeNat > 1 Conf . o finssranaetCosragedog GontraceptionlawdCSL (Feb. 2012),
http://www.ncsl.org/research/health/insurattogeragefor-contraceptiorstatelaws.aspXstatingtha 1 st at es “of fer
exemptions from contraceptive coverage, usually for religious reasons, forinsurersammp 1l oyer s in their pol
Susan J. Stabil&tate Attempts to Define Religion: The Ramifications of Applying Mandatory Prescription

Contraceptive Gverage Statutes to Religious Employ@&HaARrv.J.L. & PuB.PoL’y7 41, 748 (2005) ( “Most,
all, of the state statutes that mandate prescription contraceptive coverage contain some exclusion for churches and other
religious organizations. Thoseeex us i ons are framed 1in v &€ammeniContracaptive . ” ) ; I ni ma
Coverage Laws: Eliminating Gender Discrimination or Infringing on Religious Libert&3®d. CHi. L. Rev. 1867,

1878 ( 3dmeé Aaxe laws have no religious exemptiduslitionally, some exemptions apply to employers,

others to insurers, and some to both. Other exemptions only apply to a specific group of employers or insurers. Some

exemptions apply to any religious employer or insurer that has religious beliefs againsteption and elects to

invoke the exemptioil.) .

21INST. OF MED., supranote4, at51.

22|d. at 48, 51see alsdMassachusetts WHS, 923 F.3d 209, 218 (1st Cir. 2018dating that two Massachusetts laws

adopting contraceptive coverage requirements for employero n s or e d h enat Applyito gelinaured pladgs; d  “

because such plans come un@RISA](wh i ¢ h pr e e mpt s Withaelfiasuredplgns;ltahtei oenmp”l)o.y e r
itself collects premiums from enrollees and takes on the r
claims” and may “contract for insurance services such as e
thirdpa r t y a d mCtnsifer Medigareo&Medicaid ServSelfinsured PlapnHEALTHCARE.GOV,
https://www.healthcare.gov/glossary/sii§uredplan/(last visited Apr. 27, 2020)

23 SeeFMC Corp. v. Holliday, 498 U.S. 551,64 (1990 i nt er pr et ing ERISA’s preemption pr
seiff unded ERISA plans from state laws that ‘regulate insurai
regulate it indirectly througherg ul at i on of its insurer and its dinsurer’s 1ins

State may not r e gul 4d144));seegenerdllyfealih Plans & Bedefits: ERISN.SC . §

DEPARTMENT OFLABOR, https://www.dol.gov/general/topic/healfflans/erisg 1 a st vi s it eldhgeAgral, . 27, 2020
ERISA does not cover group health plans established or maintained by governmental entities, churches for their

employees, oplans which are maintained solely to comply with applicable workers compensation, unemployment, or

disability laws” ) .

24|NST. OF MED., supranote4, at48-49.

251d. at108;see alsd<AISERFAMILY FOUND. ET AL., EMPLOYERHEALTH BENEFITS 2010ANNUAL SURVEY 1,186,196

(2010)(stating that 63% of nonfederal private and public employersrepe d “t hat their plan with th
enroliment cover[ed] prescription contraceptives, such as birth control pills, patches, implants, shots, IUDs, or
diaphragms,” and that 31% did not know whether their 1large

ACA’ svemrtei ve health services requirement applies to a “gro
group or individual heal t300ggli 3§ adanc€erc¢avartgnglmied , 43 uthSa€. «
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entive health services coverage requirement do not
wh i an individual was enrd01@)Y Omegdhdrdldadsts of whath aire
renews such ¢ ov e GogpdealthfPtarsmand HealthHnsutamce €dverage Relating to Status as a

Grandfathered Health Plan Under the Patient Protection and Affordable Caib Agtd. Reg. 34,83 34,540

@Quni17, 2010) (noting that “grandfathered health plans are n
that preventive health services be covered without any cos

27 SeePatient Protection and Affordable Care ARip. L. No. 111-148 tit. I, subtit. A, §1001, 124 Stat. 119, 131

(Mar. 23, 2010) (codified at 42 U.S.C.830e8(a))( r e qui ring “at a mini mum” coverage f
certain immunizations as well as “preventive care and scre
incorporated the preventive health services coverage requirements into ERI®® &mtdrnal Revenue Codgee id.

at tit. I, subtit. G, 81562(e), 124 Stat. 119, 270 (codified at 29 U.S.C18bd);id. attit. I, subtit.G, §1562(e), 124

Stat. 119270(codified at 26 U.S.C. §815). ERISA is a federal law implemented by the Diapant of Labor that

provides minimum standards for group health plans offered by p$eater employers, as well as health insurance

issuers offering coverage in the group marBeeHealth Plans & Benefits: ERISA.S.DEPARTMENT OFLABOR,
https://www.dol.gov/general/topic/healians/erisglast visited Apr. 27, 2020). The Department of the Treasury

administers and enforces the Internal Revenue Code, and its provisions goverréng\yaeservices also apply to

group health plans and health insurance issuers in the group nsm#2s. C.F.R. §4.98152713 6etting out the

preventivehealth services coverage requirements with respect to group health plans and issuers offerireafyhoup

insurance coverage)

2842 U.S.C. $800gg13(a)(4).

2910M, which is now called the National Academy of Medicine, is a nonprofit organization affiliated with the National
Academies of Sciences and Engineering that advises on matters of Abalttthe National Academy of Medicine
NATIONAL ACADEMY OF MEDICINE, https://nam.edu/abothe-nam/(last visited Apr. 27, 2020).

OWomends Prevent i v BRSS btps/ivewehssa gguwomheguidetinesdindex.htmflast updated
Dec. 2019).

3 INsST. oF MED., supranote4, at109-10.

321d. at 104, 109 (citing HHSHealthy People 2020: Topics & ObjectiyéfEALTHY PEOPLEGOV,
http://lwww.healthypeople.gov/2020/topicsobjectives2020/default. éamessed Apr. 19, 2011¥ege generallHHS,

Healthy People 2020: Family PlanningeALTHY PEOPLEGOV, https://www.healthypeople.gov/2020/topics
objectives/topic/familyplanning( 1 ast accessed Sept. 12, 2019) mpovemmari zing t
pregnancy planning and spacing, and prevent unintended pregnancy

33 For brevity, this reportefers to the FDA p p r ocentrateptive methods, sterilization procedures, and patient
educationandcounseling referenced in the HRSA guidelines as “contrace
services.?”

¥Womends Prevent i vEHRSS atps/ivevehssa govwomherguidetinesdindex.htmflast updated
Dec. 2019). Other covered services included gestational diabetes screening for pregnant women, lactation support and

(
t
1
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v
n
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C
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On Julyfadlladwildg a noti dHSand heo Dmepma D@Eemito d,f La
and thenDepdrtime Tr eas3troyi n(¢tdhybeidDmab2 @ t e hu Is o)

“simplify and clarify tmen‘@rsetlaibgliiosuhs a8dnepal nmonyoedra teixoen
el i pirtglae i*?Tahtei ornusl.e cont i nueplr d vwiaduat todmatt i e HRSA t
e xempttoi otnhe coveralgeus eg uafHomeemsehrifnpor 1 onger requi
t hose e mlpd ¥tgheer sa ntcomh c o f realsi gihccuerr VYptuwdiundasy ¢ 1 y

e mp lamyl §peerrvseons wh or eslhiagmiedttust feeiad j fy f£r the exen

counseling, annual HIV counseling and screening for sexually active women, and domestic violence screening and
counselingld HRS A amended its guidelines i ainidan, dactdemie,andd on a revie
consumeifocused health professionamiganizations Wo mendés Pr eventi vERSBer vi ces Gui del i ne
https://www.hrsa.gov/womerguidelines2016/index.htm({last updated Dec. 2019). The panel continued to

r e ¢ o mntre fulirange of femaleontrolled [FDA}approved contraceptive methdds ( 1 i st ed in the update
guidelines) @awp wall”aanldf &l he w r -based methods i .n forfvememn desdiringan a war e n e
alternat ild;seealsoWbhméds. "Pr event i ve ,BRSAWtp</ensw.hGa.godveomens e s
guidelines2019(last updated Dec. 2019) (same).

Womends Prevent i v BRSS atps/ivevehssa ggwviotheguitdefinessindex.htmflast updated
Dec. 2019).

36 SeeGroup Health Plans and Healtisurance Issuers Relating@mverage of Preventive Services Untler Patient
Protection and Affordabl€are Act 76 Fed. Reg. 46,621, 46,623 (Aug. 3, 2011) (effective Aug. 1, Z8dttjorizing

HRSA to exempt “religious employers,” defined as entities

that “primarily” emplokfbanad[skeve] “pekrsgneuswhtenets,” and 1
statuses under the Internal Revenue Code for “churches, t h
churches, as well as to the exclusively religious activitids any rel i gious ordesuptd ; Religious

note9, at47,795(noting that HRSA exercised its discretion to adopt a religious empdogerption the same day that
the Departments issued th2l11rule authorizing such an exemption)

37 Group Health Plans and Health Insurance Issuers Relating to Coverage of Preventive Services Under the Patient

Protection and Affordable Care Act, 77 Fed.Reg8 , 725, 8, 728 (Feb. 15, 2012) (finaliz
exemption from the 2011 interim rule without change and establishingyeansafe harbor for other objecting

nonprofits);see alscCTR. FOR CONSUMERINFO. & INS. OVERSIGHT, CTRS. FORMEDICARE & MEDICAID SERVS,,

GUIDANCE ON THE TEMPORARY ENFORCEMENTSAFE HARBOR FORCERTAIN EMPLOYERS GROUPHEALTH PLANS AND

GROUPHEALTH INSURANCEISSUERS WITHRESPECT TO THEREQUIREMENT TOCOVER CONTRACEPTIVESERVICES

WITHOUT COST SHARING UNDER SECTION 27130F THEPUBLIC HEALTH SERVICEACT, SECTION 715@)(1) OF THE

EMPLOYEE RETIREMENT INCOME SECURITY ACT, AND SECTION9815@)(1) OF THEINTERNAL REVENUE CODE (2013),
https://www.cms.gov/CCIlIO/Resources/RegulatianstGuidance/Downloads/preventigervicesguidancet-28-

2013.pdf(extending the012 safe harbor to plan years beginning before Jan. 1, 2014).

38 Coverage of Certain Preventive Services Under the Affordable Care Act, 78 Fed. Reg. 39,870, 39,871 (July 2, 2013)
[hereinafter 2013 Rule].

39 Unless otherwise noted, each of the regulatéissussed in this report was promulgated by all three departments.
402013 Rulesupranote 38, at 39,870.

411d. at 39,8965ee alsdJ.S.DEP'T OF LABOR, FAQS ABOUT AFFORDABLE CARE ACT IMPLEMENTATION PART 36, at 6
(2017),https://www.dol.gov/sites/default/files/ebsa/abebsa/owactivities/resourceenter/fags/acpart 36.pdf

113

(referring to religioust&mployers as automatically exemp
422013 Rulesupranote 38at 39,8737 4. Speci fically, the 2013“aRmle defined “r e
organization that is organized and operates as a nonprofit entity and is referred to ir688&{aj(3)(A)(i) or (iii) of

the Internal Reveru Code o f 1 9 fd6at 39896. Thatseatiah efdhe Tax Code, in turn, referred to

“churches, their integrated auxiliaries, and conventions o
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The 20h3isRubhblished an accéddbmmobdadei dFegpnocass ofier
essentially, mnonpr owfiitth, rreel liigg icaomse odorjrge aant iil zo aftoi rommss
contr a*Tehpet iasocnc ommodati on also extendeeld gtioblset uden
institutions %Kl ihgigbhleer ocendmicrhitziaompdbys wi th the con
coverage re@®uipil esmeadmftg tiyf i cat i on faomrdn Mo vi ded by
sendingfcaopi & hré dirnmp nr ephasrrtdy a d miTPiAsdsaaPpd i cable.
Foirnsured rmllen sr,equlism edi ptone receipt‘ddKpaesst yifica
exclude contr’aoeapttihwe samdbtwadrtmgofeth oodbsj) he applicable
but s epafroartreelgyy épracydgadedr acepti ve services for t hc¢
and their P esnceilffiscuiraerdi repsll.2en ss,t a®t PeAd utpheantp ttehoef a
certifooddi btehfpdmen a drdif or s toat oa cuenpdteirv eE RbleSnAe faintds
responsible nftara cpmpdiillei rcadvdeiat ai goen | t he ocartei ficat
TPAoul d bBaenc oicmmes t r ument under ”Whiec r utlhee rpelqaun riesd o
nsur err aotthelrPoAbbheot ghgi zaoiootiicdiypedtasn tphhatt separ
payments wofuolrd ctwmemema deo n a nd wtohualtd tnhoet obreg aandinwi antiis
or funding *uch coverage

RFRA an'dOHEEwew+DekEHasui o n
Numeroorugsani zations filed lawsuits challenging th
t haec commodat.IAmompg octelhsr cladimgyghdthetske pladumiti d fie

violated the Religiouls9 FRERRFRAReést ardtetidenalctt a
enacted iEmpéoyment DPwi 99010 WupSraimelo Counmg deci :

religious activit ideast 03f9 ,a8n7yl .r eTlhieg iaomuesn doerdd edre.f’i ni t i on of “r e
for plan years beginning on or after August 1, 20d3at 39,870.

43 To qualify as an eligible organization, an entity mustofdpose providing coverage for some or all of theireq|
contraceptive services “ o nbeanorpwfiiantty thafholdsdtdelf ogtiavauwraigiousb j e ct i on's
organization;and (3) o mp 1 y wi t h-certificationrraguirenients. 20¢31Rffpranote 38 at 39,896.

44 The accormodation took effect for plan years beginning on or after January 1, 2014. 2013URuémote 38at
39,870.

452013 Rulesupranote 38at 39,881.

461d. at 39,872, 39,8946. Some employers with seifsured plans contract with TPAs to manage enroliment, process
claims, or provide other insurance servicseCtrs. for Medicare & Medicaid ServSelfinsured Plan
HEALTHCARE.GOV, https://www.healthcare.gov/glossary/sil§uredplan/ (last visited Apr. 27, 2020)

472013 Rulesupranote 38, at 39,896.

481d. at 39,880, 39,894. The TPA could make the required payments itself or awaagedsuer or other entity to do
so.ld. at 39,895.

491d. at 39,894.

501d. at 39,893.

51 SeePennsylvania v. Trump, 351 F. Supp. 3d 791, 800 (E.D. Pa. 2@di@)g that during the promulgation of the

2013 rule, “a host of legal challenges to the Contraceptiyv
which eventually reached the Supreme Court ”).

52Pyb. L. No.103-141, 107 Stat. 1488 (1993) (codified as amended at 42 U.S.Z0@&Hb-2000bb4). E.g.,

Conestoga Wood Specialties Corp. v. rgvdédy Borkel HESM, 724 F. 3d
Hobby Lobby Stores, Inc., 573 U.S. 682, 736 (2014); E. Tex. Baptist Univ. v. Sebelius, 988 F. Supp. 2d 743, 747 (S.D.
Tex.2013)r ev 6 d <$£uTbx. Baptist Univ. v. Burwell, 793 F.3d 449, 463 (5th Cir. 20t&3ated sub nom.

Zubik v. Burwell, 136 S. Ct. 1557 (2016) (per curiarRpman Catholic Archdiocese of N.Y. v. Sebelius, 987 F. Supp.

2d 232, 23637 (E.D.N.Y. 2013)

53 See42 U.S.C. 2000bb (congressional findings and declaration of purpose).
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thatFrtelee Exerofi stecheClRiursded e Ameatdmeaaquire the gover
religious objalkltyrasp ifiome gleamehdws naRFRW circums
prohi Hietdsg ptalber n mésnub sftraommt i al ly buedenftisnglofi petl s
even if the bumden orfe sgiente’YRH Raxlpl pewisc asbuickhid tay bur de
if the gové¢hmamentppdlyowg the buradecmompe Itlhieng er s on
government alf Ridm t ¢ threes stiteraisctioifv ef unretahnesr i®T@ i shat i nt e
“strict’ssamutardy plae a sitc wd easnhraengeuthia €eamemeapt icnal 1y
deman@®Thagisn, challenges by religious objectors to

applicaPbHRA leatftaern dBewvh e nColmet has held i1is constit:
requtred.

The initial thkekakbatgacetpteinte ceemvt eermaegieg 6raeggeuyior € m

(Iwhet hprofot cor pperadmmmen ¢ RFRRa bg wh2) her

reque mphgyercsover ¢ ontwtha e dp ttolne nr ed b jgei voituasld agtreodu n d s
RFRAThe Supreme Courtastobkyupebathkdi ¢eoiumed osely h
Burwell v. Ho b b,y ilLsosbubiyn gStao rdeesc, ¥ slinocn on June 30,

The chalHaemhpy rlsosbhbayc h i nc 1 ud &nda ttihoen wolwdfiee-tcsh aoifn t h e
andraftefsthees ambjnemecetad tthr d madiicodm a €

the 2@4pPPAved methods of contracept®Ionn tihnecilrude d
viewi fe begi n’danddta cciolnizteapitt [smemighlo ds of contraceptio
“may opetentthaffert’wbuzadttivhwilafrah®Tghgegus beliefs.

54494 U.S. 872, 881 (1990). Bmith theCourt concluded that denying unemployment benefits to individuals who
“ingested peyote for sacramental purposes at a ceremony of
Exercise Clause because peyote use was a crime in thédstat874, 80. The Court rejected the argument that the
government must exempt religious use from the general proh
in applying the law to such ude. at 882-86 (reasoning thab require an individualtoeop 1 v wi t hthen “acr os s
board criminal pr ohi biwithhsreligiooselefse whept i whé&cei nbhed8faile’s i
‘compél wWiomgd permiby thiatt ieadodiblauucmdme'l d ef sw Uuweneo himsel f’ 7
“const it ut i(inteinal citationr canidted)).i o n 7

55 42 U.S.C§ 2000bb1(a).
56 dl. § 2000bb1(b).

57 Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 728 (2044¢;alsdGonzales v. O Centro Espirita Beneficente
Uniao do Vegetal, 546 U.S148 , 430 (2006) (referring to RFRA’s “strict sci

58 Hobby Lobby573 U.S. at 706.

59 SeeHobby Lobby Stores, Inc. v. Sebelius, 568 U.S. 1401, 1@0®012)( This Court has not previously addressed
similar RFRA or free exercise claims broughtdbysely held forprofit corporations and their controlling shareholders
alleging that the mandatory provision of certain employee benefits substantially burdens their exercise of religion
[Alnd no court has issued a final decision granting permtaeéiaf with respect to such clairtis) .

60 SeeE. Tex. Baptist Uniy988 F. Supp. 2dat746 7 ( “One s et o-frofittemployess,is beforéetked by for
Supreme Court. A second set of cases, filed by nonprofit religious organizations, incladesthi s e . > (footnot e
omitted)).

61 Hobby Lobby573 U.S. at 682. Although definitions of closely held corporations vary, a closely held corporation
typically is characterized by a small number of stockholders, such as a-tamnigd company that is not pubili
traded.SeeFrequently Asked Questions, Entiti€RS, https://www.irs.gov/fags/smabusinessselfemployedother
business/entities/entities(last updated Sept. 20, 2019) (giving a general definition of closely held corporation).

62 Hobby Lobby573 U.S. at 70D3.

63|d.at7020 3, 720 (noting that the

fo met hods to which these
contraceptoncomonl y called ‘morning aft

u
e pills and two types of

T
r’
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challamgwad that prquidéngns hemne®ntconavecapmtgicord or
v i o l1RaFtReAd

The Supr dede tkhoabtb y ,L otbhboyu gh a ¢ Prer Goaomrmt e roend bwya s a
RFR®BAI t hough RFRA i tpseerlifomdi 8 i net UdSEi Eodeof t he
commonly known as the Dictioaar poifads otdleef i ned ¢t h
purpodetefmining the meaning of any Act of Congr
ot he %Tihsee .Cour t fneoatsho megd sitn gReFsRtAe d a meaning ot he
Dictionary “Sptecddfimmijldiypny hise jaercgtuemde-pHSE hat for
corporadtlidammsetlcebegi on, 7reasonitmhg otljhdamts itnheesys c o ul
practices that are compelled ot® limited by the t

The Cowmrrtocteleedred to antgbrupuzepwhoeljan velme ge on
“shstantialltyh eb ucrhdielnlpeendglesres®blie r€dumgt omccepted t he
ument that providiofforobvecageti dorweelkdavnolfaort
religious beliefisl ibtetdtaes stehuec t i mi’d bf amabmbdbr g
ding t®etdlea artha jcomirtt s, ha Vwh amtéh bbeu srienleisgi cmulsd r «
f asserted in”"ThBBRA ¢dmétisd tjhea sComaltl salia,
t er mti hilei mweh € yhaetvhe 1 el i“ge D linenc thdbojneecstto r s
"PBieemuse no party diesnppultdeydenmtsh € t s iomser it thye «f
sed iwheihgniithmpohaddby the owawe saugdds traenguiarle
Court conclhmadthla tthadquiirte ntalmset cwhoanldlde digoer rese
late theiar rfsdedvieiceunso nbiecl icelfnss e quences

Hh o oD
‘Fo o0 006 0=

The Court next considered whether thaeticofmitadcept
RFRA strict s&EThe¢i@yustamsdaummed, fomppdrypasges of
the coverageo rpeeqtuiitrieSomeempse Isleirnvge dg oav’é mn ment al 1 nt e
“guarant eferieneg accocsetshsa 1tloe ntgheed ifvoounrti¥d dwagwe r | t he

641d. at 701, 704.
851d. at 708, 719.

661d. at 707 (internal quotation marks omitted) (quoting 1 U.S.C. §eB;also idat 706 (reasoning that Congress
“employ[ed] a familiar legal fni cRFERA’s wheefni hiitt i“oim col fu d‘epde rcsoo
571d. at 708.

68]dat 710. For five Members of the Court, HHS’s concession
“effective]l yandyi sapragtucnheen[td” t hat the term “personfd in RFRA di
at 708. However, HHS and two of the four dissenting Justices argued thatforf i t corporations could n
religion bec au siechaactelisticof natural pexsons, not airtificial legal entiti®ee idat 75152

(Ginsburg, J., dissenting) (“Until tdhroflitticpapioonmntimmn’ dec
qualification for a religious exemption from a generafplicable law, whether under the Free Exercise Clause or

RFRA. 7).

691d. at 719 (majority opinion).

01d. at 720, 724.

11d. at 724.

721d. at 725 (quoting Thomas v. Review Bd. of Ind. Employ. Sec. Div., 450 U.S. 707, 716 (1981)).

731d. at 726-23, 726.

741d. at 720, 726. Specifically, the Court observed that failure to provide the required coverage would trigger a
statutory tax of $100 per affected individual per day whil
penalties of $2,000 per grloyee per yeald. at 720(citing 26 U.S.C. §8980D, 4980H).

51d. at 726.
®|d.at728Butcf.idat 727 (suggesting that “one of the biggest excep

s

undercut the government’s rationale because that exception
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Coucrotncl uded that the least restrildHS vimatdneans st
its dthposalcommodation process it provided to nc
objections whsi cvhi,edwi“d mp b 8”’g @ e o rth drlelleinggicoruss bel i e f s
“serve[d]sHHSed int rAesxctos dd pigalylCyuwael held that a
contraceptive coverage requirement to closely he

On July tlhde, D2Opla5r,t ment s f i n a lHozbebdy d eorhbibbye onnt has p
extended the acucsolnymordeasteirovne dp ir fedvri tpsredtficigtif weunst intoine s
ar‘eot publicly towded,bVyaagei]gemajfjiowdilwi dunallsl, namd
object[] to providing contracepigved’sobetagésbas

Legal Chall Ange mmoé dlAnt cheears s

and Agency Responses

When the Court handHeoetdh by o Wwmb istespoalirecabteeg albinnceh al 1 e n ge
the contraceptivenvoVeragetheqnucrceonmaipndeadt i on pr oc
unr e sbyl vtehde HiIgnh oGoeurstuch casa@r guaetdhhar hipsrttoicaens sc o1 1 e
whichired obj etcot isnughenwiatt faomcamsl 1 e d E B StAo Ftolrem 7 00
imurorr sTPAst seliftscsardesnedof religamd time vEiodsatt i on
AmendMdhe cbél etghemetd mi t ting the “mefaiitedmbéoaml wo
complicingimlutche somr oo £ human 1ife

As shdwmg LEBSA Fohmd70®%o0 pages: the first requir:e
certify compliance witak ctolmmoalmd ti olme as toondbc¢antna
nbice to TPAs

inconvenience of amending an existing flan .
771d. at 728, 73031. Four dissenting Justices argued that the contraceptive coverage requirement did not place a

“substantial” burden on the employers’ religious exercise
undifferentiated funds thatfinancevai de vari ety of benefits under comprehensi ve
of fer contraceptive coverage wit ho ldtat7600Ginsbuighlar i ng” among o
dissenting). But any decision to use contraception, the dissgtasized, was with the individual covered by the plan,

not the employer or the governmelot.at 76661.In  t he di s went [ sn] o tiardedisionunden, and no p

EH)

RFRA, allow[ed] a religiorbased exemption when the accommodation would be harmfu o ot her s pointing t
very persons the contraceptive cldatdé64age requirement was de

81d. at 736 (majority opinion). Given that holding, the Court concluded that it was unnecessary to reach the Free
Exercise claim raiseldy some of the challengeils.

79 Coverage of Certain Preventive Services Under the Affordable Care Act, 80 Fed. Reg. 41,318, 41,324 (July 14,
2015) (effective Sept. 14, 2015) (summarizing the eligibility criteria for closely held corporatieasyfat 41,346
(defining “ptofelyeheidyfofor purposes of the revised defi:

80 See, e.gWheaton Coll. v. Burwell, 573 U.S. 943 (2014) (temporarily enjoining the government from enforcing the
contraceptivecoverge requirement against the college pending additi
Et ernal Word TV Network, I nc. v . Sec’y of HHS, 756 F.3d 13
for an injunction pending appeal); Univ. ldotre Dame v. Sebelius, 743 F.3d 547, 562 (7th Cir. 2014) (affirming the

district court’”s denial of Notre Davacatedssubmot3s s €. t o prel i min
1528 (2015) (r e man Burwelv. Hobby LobyaStores, In¢i )n. 1 i ght of

81 SeeWheaton Coll. v. Burwell, 50 F. Supp. 3d 939, 942 (N.D. Ill. 2014),a f {761dF.3d 792 (7th Cir. 2015
821d. (internal quotation marks omitted).
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Figure 1. Self-Certification Form /EBSA Form 700

EBSA FORM 700 CERTIFICATION The crganization or its plan must provide s copy of flis cerfilication to the plaa's heallh Inswance
(To be used for plan years beginning o or after Jamuary 1, 2014) issuer (for insured health plans) or a third party administrator (for self-insured health plans) in order
for the plan to be accommodated with respect to the confraceptive coverage requirement

“This foma 3 1o be wsed to certify that the health coverage csiblished or mamtained or arranged by

the organization listed below qualifies for an accommodation with respect to the federal requirement Notice to Third Party Administrators of Self Insured Health Plans
to cover certain contraceptive services without cost sharing, pursuant fo 26 CFR 54 9815-27134, 29
CER 2590.715.2713A_and 45 CFR 147 131 Tn the case of a group health plan that provides benefits on a self-insured basis, the provision of
this certification to a third party admimstrator for the plan that will process claims for
Please fll out this form completely. This form must be completed by each eligible organization by contraceptive coverage required under 26 CFR 54.9815-2713(a)1)iv) or 29 CER 2590.715-
the first day of the fist plan year begiuning on or after Jamuary 1, 2014, with respect to which the 2713(2)(1)(@) constitutes notice to the third party that the eligible organization
accommodation is to apply, and be made available for examination upon request This form must be
ined on file for at least 6 years following the end of the last applicable plan year (1) Wil not act as the plan administrator or claims administrator with respect to claims for
Fame of the objecting organization contraceptive services, or contribute to the funding of contraceptive services; and
(2) The obligations of the third party administrator are set forth in 26 CFR 54.9815-27134,29
35103 3 5007152713
Name and il of he mdvidualwhe CFRI5103-16, and 20 CFR 2500.715-2713A
15 authorized to make, and makes, "This certification is an instrument under which the plan is operated
this certfication on belialf of the
organization
Mailing and emal addrecces and
phone mumber for the individual 2.2 Dudonire Sremeat
Listed above According to the Paperwaork Reduction Act of 1995, no persons are required to respond to a
collection of information unless it displays a valid OMB control rumber. The valid OMB control
mmmber for this information collection is 1210-0150. Each organizations that seeks to be recognized
1 certify that_on account of religious objections. the oreanization opposes providing coverage for as an eligible crganization that qualifies for an accommodation with respect to the federal
some or all of any contraceptive services that would otherwise be required to be covered: the requirement to cover certain contraceptive services without cost sharing is required to complete this
organization is organized and operates as a nomprofit entity; and the organization holds itself out as a self:certification from pursuant to 6 CFR. 54 9815271 3A(s)4) in order to obtain or retain the
religions crganization benefit of the exemption from covering certain contraceptive services. The self-certification must be
maintained in a manner consistent with the record retention requirements under section 107 of the
Note: An organization that offers coverage fhrough the same group health plan as a religious Employee Retirement Income Security Act of 1974, which generally sequires records to be retained
employer (as defined in 45 CFR 147 131()) andior an eligible organization (as defined in 26 CFR for six years. The time required to complete this information collection is estimated to average 50
54.0815-2713A(a): 29 CFR 2500 715271 3A(a); 45 CFR 147 131(s)). and that is part of the same mimites per respense, inchiding the time to review mstructions, gather the necessary data, and
controlled group of corporations a5, or under common conrol with. such employer and/or complete and review the information collection. 1f you have comments concerning the accuracy of
organization (within the meaning of section 52(s) or (b) of the Internal Revenue Code), may certify the time estimate(s) or suggestions for improving this form, please write to: U.S. Department of
that it holds itself out a5 a religious orgamzation Labor, Employee Benefits Security Admimistration, Office of Policy and Research, 200 Constitution
Aveme, N-W, Room N-5718, Washington DC 20210 or email ebsa oprigdol gov and reference the
Ideclare that 1 have made this certification, and that, to the best of my knowledge and belief, it is OMB Control Number 12100150

true and corract. 1 also declara that this certification is complee.

Signature of the individual listed above

Source: De p &t oBEBSA Farim @00,,
http://www.dol.gov/ebsa/pdf/preventivesengeblgibleorganizationcertificationform.pdf
[https://web.archive.org/web/20140712052413/http://www.dol.goa/pd§preventiveserviceseligibleorganization
certificationform.pdfs3

After d@difeé¢dercal cour’smodtetn@meall ityleienj aoraclmlfdogrec ¢ me n t

of the contracept fvhecowvtteengeer greendcuyle tf ¢ fia mtm, t he
SupreméO@odmtl.y 3, 20 Ildd,citdhmbpgy ,H aphbey aSfutperre me Cour
rulewhiheott begase was OSpveppbhtalifd r odulidhengoct ne e d
toomply with the contentceopmtpiEvBe Ac Fwesma Fd firge awi 1 & n
“IinfortnhfeedSjJecr et ary of Health and HumddtServices
organization that holds i1itself out as religious
for contree®ptive servi

On Augustcd®@hsi20¢tWheadinditIHSh ci sns viendt eak ¢ mt h a't
provdldieggbhhe zat i ons BIA aFlotr dffPriladtdinvainst t ot wE et ,h

8For additional versions of t hi sAdfio.CaverageafBrevéntive’ t of Labor,
ServicesDOL.cov, https://www.dol.gov/agencies/ebsa/laasdregulations/laws/affordableareact/foremployers
andadvisers/coveragef-preventiveserviceqlast visited Sept. 232019)
[https://web.archive.org/web/20190919114407/https://www.dol.gov/agencies/ebsafidws
regulations/laws/affordableareact/foremployersandadvsers/coveragef-preventiveservice} (¢l i ck on “EBSA
Form 700—Revised August 2014 o r “ E B S A-Rdvised Septéntbér 2017 .

84 Wheaton Coll.50 F. Supp. 3d at 952.

85 SeeWheaton Coll. v. Burwell, 573 U.S. 943 (20Xmporarily enjoining enforcemeaf the contraceptive
coverage requirement against the college pending further briefing and consideration by the Court).

86 \Wheaton Collv. Burwell, 573 U.S. 958, 95&%9 (2014).

87 Coverage of Certain Preventive Services Under the Affordable Carg®\Btd. Reg51,092,51,094 Aug. 27,
2014)(effective Aug.27, 2014)
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Figure 2. Model Notice to Secretary of HHS

MODEL NOTICE

Date:

To the Secretary of Health and Human Services:

The following eligible organization has a religious objection to providing coverage of [ Jall or [ ]a subset of
contraceptive services required to be covered under PHS Act section 2713, as added by the Affordable Care Act.
and incorporated into ERISA section 715 and Code section 9815. Ifthe eligible organization objects to providing
coverage of a subset of contraceptive services, insert a description of the services for which the eligible
organization objects to providing coverage:

(1) Name of eligible orgamization:
Contact information:
Eligible organization 1s a: [ ] Non-profit entity; OR [ ] Other eligible organization

(2) Service provider mformation:

(a) Plan name (b) Service provider | (c) Service provider | (d) Service provider | () Plan type (if applicable)
name contact information | category
Issuer or [ JTPA Church plan [ ]Student plan
Issuer or [ JTPA Church plan [ ]Student plan
Issuer or [ JTPA Church plan [ ]Student plan
Issuer or [ JTPA Church plan [ ]Student plan

(3) Information being submitted 1s (check one)-
[ ]1Ongnal mformation: OR.[ ] Updated information.
If updated information is being provided, specify the date upon which the updated information
was, or will be, effective and what has changed:

Signature of authorized representative of eligible orgamzation Date

Typed name of authorized representative of eligible organization

Source: The Center for Consumer Information & Insurance Q@G¥tSgiatv,
https://www.cms.gov/cciio/resources/RegulatianstGuidance/index.html#Preventignc | i ck on O0August 22,
2014Model Notice to Secretary of HHS u n Brreventio® Jlast visitedApr. 27, 2020.

881d.
891d. at51,095.
901d. at 51,09851100.

91 The Departments issued a final rule that included the alternative notice process on July Re&Dderage of

Certain Preventive Services Under the Affordable Care Act, 80 Fed. Reg. 41,318, 41,323 (July 14, 2015) (effective

Sept . 14, 2015) (“These final regulations continue to allo
700 or the dernative process consistent with taeaton nt er i m or der . 7))
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92\Wheaton Coll. v. Burwell, 791 F.3d 792, 801 (7th Cir. 2015).
93 Wheaton Coll.791 F.3d at 795.

% 1d. at 796-98, 800.

9 |d. at 796.

% |d.

971d. at 800.

98 SeeMassachusetts v. HH923 F3d 209, 215 n.6 (1st Cir. 2010)n o t i nthe Secdnd, Third: Fifth, Sixth,

Seventh, Tenth, Eleventh, and D.C. Circuits held that the Accommodation did not substantially burden religious

exercis€ and citing t hsee, egdittleSisters of thel Roor Hemee tomthe Aged v. Burwell, 794 F.3d

1151,1195 (10th Ci015)( deci di ng i n a c¢ o nminsierialdat toepd oukispnet @ aubstamtial a t t he <
burden on religious exercise, nor are the collateral requirementssifitemg )E; Tex. Baptist Univ. v. Burwell, 793

F.3d 449, 459 (5th Cir. 2015) (stating that “[b]Jecause RFR
third parties, we join our sister circuits in concluding that the plaintiffs have not sheulostantial bden on their

religious exercise )Ge neva Coll . v. Sec’y of20B S ont7T & dFn}kdth22, be42uc?2
self-certification procedure does not cause or trigger the provision of contraceptive coverage, appeiteddeate

show that their rel iGernewalCsll.788F8h ti 428in. Bufflanetd&8); concludin
alternative compliance mechanism set forth in the August 2
Life v. HHS, 772 F.3d 229, 237¥.C. Cir.2014)(concluding in a consolidated appé#t“the challenged regulations

donotimposeassb s t ant i al burden . I.Plaintiffsmusidoto oR GuRisAekprebsevbaithey e “ [ a ]
believe and seek what they viama a letterortwgp a ge f or m” ) .
9See, e.gGenevaCol. 778 F.3d at 441 (r e a sthenpiovisipn af dontrageiien s t ead of “ “t

coverage t oemployeesang siudents, EBSA Form 700 totally removes the appellees from privading

ser vikBex. BaptistUniy. 793 F.3d at 461 (reasoning that the “acts t|
of the government, insurers, and thpdrty administrators, but RFRA does not entitle them to block third parties from

enpging in conduct with which they disagree?”).

10 5ee, e.gE. Tex. Baptistniv., 793 F.3dat459 r e a s oni M@Aalrdadyt quhee$ contraceptive co
and nothing in that 1a-wats yg g dsobligatienk wudibewavedifthes > or t hir d
plaintiffs refusedtoapply or t h e a c cButmfmldttte Sistarsoohttie Poor Home for the Ageat F.3d at

1210 (Baldock, J., dissenting in part) (arguing that five circuits either failed to recognize or failed to appreciaa

critical distinction” i n insuiedh eaaclctohmnpoldaant icoonn tsecxhte,me‘:a “h[ela]lnt ht
would be obligated to provide contraceptive coverage under the ACA whether or not [the instpeafitjatelivered

theForme® not i fi cat i o nselinsuredttbSn.t’e xBu,t ai altRoAzesand oblightedbtceprovide
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the coverage . .anly ifthe religiousnofp r o f i t . . . opts out.’>” (intermnal citatic
opinion and adding emphasis)).

101 Seelittle Sisters of the Poor Home for the Aged v. Burwell, 799 F.3d 1315, 1317 (10th Cir.(Rat&), J.,

dissenting fom the denial of rehearing en banc, joined by Kelly, Tymkovich, Gorsuch, & Holmes, JJ.) (reasoning that
because t Isincerglyibelieve hiaff f ¢ hey wi 1sllawif they exeaute the docems reguiréd’ by

t he gover nme nthe’penaltyfdr refusaktaexecute the documents may be in the millions of ddllarsi t

c oul dbe anydearérthatthelawsubstt i al ly burdens the pl Pieststfarlfiffw > free exe
HHS,808 F.3d 1, 150.C. Cir.2015)(Kavanaugh, J., dissenting from the denial of rehearing en banc) (reasoning that

“underHobby Lobbythe regulations substantially burden the religious organizatercise of religion because the

regulations require the organizations to take an actionaryrity their sincere religious beliefs (submitting the form) or

else pay significant monetary penaltief .

102 seeSharpeHoldings, Inc. vHHS, 801 F.3d 927, 946 (8th Cir. 2018acated and remanded sub nd#iS v. CNS

Int’>1 Ministri el6) graitidgicertidrarvaCatingand réntanding i ligght cfubik v. Burwell.

1031d, at 932.
1041d, at 941.
1051d, at 94243.
10619, at 944.
107|d.

108|q, at 945.

109 Orderof Nov. 6, 2015Zubik v. Burwell,136 S. Ct. 1557 (2016Nps. 14-1418et al.)(granting petitios and
consolidating cases3eeals® et i t i on for a Writ of Certiorari, HHS v. CNS
(No. 15775) (filed Dec. 15, 2015).

110 Zubik v. Burwell, 136 S. Ct. 1557, 1560 (2016) (per curiam).
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1111d. at 158-60. Although the government indicated that such an approach might be feasible for insured plans, it

stated that such a pr-insuredpans;because TPAsnunlike issuens,have nd independert,

preexisting legal obligation to prie coverage. Supplemental Brief for the Respondents-4612ubik 136 S. Ct.

1557 (Nos. 141418 et al.). In order to properly designate a TPA as the plan administrator, the government reasoned, it

needed the objecting party to eitlsend EBSA Forn700 directly to the TPA, which makes thdesignationor

provide HHS with the TPA’”s name so that HHS could make the
the alternative notice procesk). at 16-17.

127Zubik 136 S. Ctat 1560Thepetii oners indicated that their RFRA objections
coverage offered by the issuer or another commercial insurer (in the case éf aseli r e d ftpuly independend s «

of petitioners and their plansi.e., provided through aeparate policy, with a separate enrollment process, a separate
insurance card, and a separate payment source, and offered
Supplemental Brief for Petitioners atZybik 136 S. Ct. 1557 (Nos. 14418 et a).

113Zubik 136 S. Ct. at 156@uoting Supplemental Brief fahe Respondentat 1, Zubik 136 S. Ct. 1557 (Nos. 14
1418 et al.).

1141d. at 1561.

1151d. at 1560.

116Y.S.DEP'T OF LABOR, FAQs ABOUT AFFORDABLE CARE ACT IMPLEMENTATION PART 36, at 4 (Jan. 9, 2017),
https://www.dol.gov/sites/default/files/ebsa/abebsa/owactivities/resourceenter/fags/acpart36.pdf(noting the
receipt of over 54,000 comments).

1171d. The Departments reasoned that an approach described ZyhtikéCourt—one in which objecting employers
notified their insurers of their religious objections to providing coverage in the course of tiegaietracts for

employee benefits-did not appear to be acceptable to certain parties to that litigation and objecting employers who
submitted comment$d. at 5. The Departments further reasoned that eliminating written notice altogether would raise

signi ficant “administrative and operationaldaék7all enges” that
Moreover, according to the Depaorntlnye nctosv,e rraeggeu’i rmii nggh t“ sper poadruacte
with state contract and insurancevald. at 8.

181d. at 4.
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119Exec. Order No. 13,79®romoting Free Speech and Religious Liberty, 82 Fed. Reg. 21,675, 21,675 (May 4, 2017).

120The Administrative Procedure Act (APA) generally requires agencies to seek comments from the public on
proposedules before finalizing a new regulatiddees U.S.C. &53. However, if an agency determines that it has

good cause to bypass the notice and comment requirements, it may choose to issue an interim final rule that takes effect
immediately, sometimes solitig comments through that rule and modifying the final rule based on those comments.

OFF. OF FED. REGISTER A GUIDE TO THERULEMAKING PROCESS9 (2011).

121 Religious Exemption IFRsupranote9, at 47,799But cf. id.at 47,80809 (noting that employers that sponsor plans

governed by ERISA would still have to notify participants and beneficiaries of the excluded coverage inrtheir pla

documents as a result of “existing [ERISA] disclosure requ
position, the agency had concludedthat e qui ring certain objecting entities or i
[contraceptive coverage] Mdate, the accommodation, or péies for noncompliance violates their rightsder

RF R Ald. &8t47,800seealsoidat 47, 806 (“We recognize that this is a c¢han:/

12245 C.F.R. §147.131(a) (2017).

123 Religious Exempon IFR, supranote9, at 47,80611 (explaining that the exemption would be available to houses

of worship and other nonprofit organizations, to dip$eld and nortlosely held foiprofit companies, to institutions

of higher education, and to insurance issuers aneengaioyer plan sponsors (e.g., unions) with their own religious

objections).

124 Moral Exemption IFRsupranote9, at 47,862 (quoting language to be codified at 45 C.F.R. § 147.133(a§@®));

also id.at 47844 (explaining the exemption). In contrast to the Religious Exemption IFRptaEExemption IFR did

not extend the exemption &l for-profit companies. Instead, it excluded companies with a publicly traded ownership

interestld.at 47851. Before the Moral Exemption hdRafit, at 1 east onc«
nonreligious prelife organization ” had held that the contraceptive coverage |
principles under the Fifth Amendment because its regulations exempted religious employers, but not employers with

similar moral or dtical objections to contraceptioBeeMarch for Life v. Burwell, 128 F. Supp. 3d 1182, 12528

(D.D.C. 2015)

125 Religious Exemption IFRsupranote9, at 47,813; Moral Exemption IFRupran ot ¢ 9, at 47, 854 (noting
accommodation process works the same as it does for entities with objections based on sincerely held religious beliefs
as described in the [Religious Exemption IFR]”).

126 Religious Exemption IFRsupranote9, at 47,80809; Moral Exemption IFRsupranote9, at 47,850. In its final
rule, the Departments clarified that a group health plan would still be responsible for providing coveragstéthe
holds the objection, unless the plan also has a religious @i oigjection. 83 Fed. Reg. 57,536, 57,565 (Nov. 15,
2018).
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127 Religious Exemption IFRsupranote9, at 47,807, 47,812; Moral Exemption IFfipranote 9, at 47,853.

According to a January 2020 federal district court opinion, a week after publishing the IFRs, the Departments

“execut ed qgreddnent with NotneeDame aAd more than 70 other entities to resolve pending challenges to

the ACA’s contraceptive coverage 1 eqtuCVARRE20W.S.DistIl ri sh 4 Rep
LEXIS 7537, at *13 (N.D. Ind. Jan. 16, 2020). Thesetie nt a gr ee ment “eftomthpt s Notre Da me
contraceptive coverage requirement andldatldfheaoart erially sim
interpreted this language to *ifuatueregulaionthafnight¥andatectheDa me i n pe
provision of contraceptlidon to its students or employees.?”

128 Religious Exemption IFRsupranote9, at 47,821.

12%GSeeid( estimating “the cost of contr ac-pgsonicoshofprovidingo men” based
contraceptive coverage for a subset of issuers in 2015).
130|d.

1311d. at 47,82324. For their uppebound estimate, the Departments considdrechtimber of women ahildbearing

age who (1used contraceptives covered by the HRSA guidelines; and¢2) ¢ e mpl oy e d-publicly “pri vate, n
traded employers that did not cover contraceptiordpfef or dabl e Care Act” andldtahat were nc
47,823. The Departments esti mat eld Hawaversgiventhatbnlyma subsetob e “ 362, 1
these employers would have a sincere religious exemption making them eligible for the expanded exemption, the
Departmentsconcludedh at a “reasonable estimate” of the number of wor
Exemption IFR was closer to 120,006. In calculating transfer costs, the Departments accounted for the possibility of

partial offsets due to adjustments tomnems.Id. at 47,824.

132 Moral Exemption IFRsupranote9, at 47,85758 (attributing such projected costs to the potential fopfofit
entities withh moral objections to use the expanded exemption but concluding that the expanded exemption for nonprofit
entities and institutions of higher education would not likely reduce coverage for employees who want it).

133 Religious Exemptions and Accommodatidas Coverage of Certain Preventive Services Under the Affordable
Care Act 83 Fed. Reg. 57,536 (Nov. 15, 2018) (effective Jan. 14, 2019) [hereinafter Religious Exemption]; Moral
Exemptions and Accommodations for Coverage of Certain Preventive Serviceshid&ordable Care Act, 83 Fed.
Reg. 57,592 (Nov. 15, 2018) (effective Jan. 14, 2019) [hereinafter Moral Exemption].

134 Religious Exemptionsupranote133 at 57,537; Moral Exemptiosupranote 133, at 57,593ge alscCalifornia v.

HHS, 351 F. Supp. 3d 1267, 1279 (N.D. Cal. 201%e (describi
to the interim rules). For example, the Departments amende
language” describing the scope of the exemption more in 11
supranote 133, ab7,567.Accordingly, in the final Religious Exemption, the exemption applies if an entity has sincere

religious objections to providing or arranging &ther“ [ ¢ ] over age or payments for some or
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Penns yrluvlaenti ae h 8 t &ltiekse lwye r'teob stulc kefed | AR Mnd
preliminarily enjoined®™the rules on a nationwide
On appeal, tahfef iTrhmerdd tChser ddeiiddffshieocna ppehhhed court
t htate Departments committed a prohsgddspehs ARA vio

ora “plan, issuer, or third party administldatd7630.Thehat provi d
purpose of amending the language, the Departments said, wa
Mandate if it objectedto o mp 1l ying with the Mandate, or if ildatobjected to

57,567. The Departments also clarified that if an insurance issuer objected to providing coverage on religious or moral
grounds, the plan would still be responsitdeproviding that coverage unless it also qualified for an exemgtioat
57,565-66.

135 Religious Exemptionsupranote 133, at 57,551, 57,581. The Departments did not change their numerical estimates
with respect to the Moral ExemptioBeeMoral Exenption, supranote 133, at 57,6228.

6 E g, Pennsylvania v. Trump, 351 F. Supp. 3d 791 (E.D. Pa. 2819) 6 d Panrsylvaniam..President United

States, 930 F.3d 543 (3d Cir. 201&3rt. granted sub nonhittle Sisters of the Poor Saints Peter &iPHome v.

Pennsylvania, 140 S. Ct. 918 (2020).

187 Seeg.g, DeOttev. Azar,393 F. Supp. 3d 490, 499 (N.D. Tex. 201®@)der Granting Permanent Injunction &

Declaratory Relief, Geneva Coll. v. Azar, No. 24200207 (W.D. Pa. July 5, 2018), ECF No. 188der Reopening

Case and Granting Permanent Injunction, Little Sisters of the Poor Home for the Aged v. Azar, Mde-0R&31 (D.

Colo. May 29, 2018), ECF No. 82.

138 pennsylvania351 F. Supp. 3d at 8634. The district court had previously granted Pgnhsv a ni a’s mot i on for
preliminary injunction against enforcement of theerimrules, a decision that was on appeal when the Departments

issued the 2019 Final Ruldd. at 802-03.

1391d. at 813, 827, 835. As a threshold matter, the court ruled thatates had standing to challenge the 2019 Final

Rules.ld. at 807-08 (reasoningnteralia, t hat “t he Final Rules inflict a direct i
substantial financial burdens on their coffers?”).

140 pennsylvania930 F.3d at 576.
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t hDee par tsmelnitsi t ation of ¢ oFmimmeanltdsiRdbleefoor er eimsesduyi nt gh it
defectthec asgeamadtyidomot gi Vnee atnhien gpfublTtiecp paor t uni t y
commentr wlne st hkdur i ng,otrh ediermofnsrt mualtact it fannty trleea la ge n ¢
openm ndedtnoe sasme hai H°F Rs

The court mnext considered“wheitthrearr yt, he a2pQ i & i biuma l
discretion, or otherwigeronondsifonrnce dsredtanewi wgtho
asitdee rules MWTHEWi 1t h eCoiRAuuidte dA€Aadi d hnot author
Departnfene¢ mp t’dacithoer spreventive YRewiitciesg rtelgari r e m«
statutory cloaurgu asghem,t otwlped h e a li tnhs u'fy le & aka vvemalh
additional prnsveopmndbvradedacemprdeHdmseisveseugpported b
[ HRS" X Thappeddutte reas@mtehlor ihteyo nitpdr eihsesnusei’ve gui del
concerntwpPt ser vices that are to be provided and ¢
CongsesdwBeextpir es sed wi s halchhenceewmmmsgd provide
coverage fof™these services.

Th T hird alisroc udiits a gr eed ’wr £ h mt h ¢ x & pRedré td hgei notuss
Ex e mpitn otnhe 20 IwWa sF imeacle sRsualreys t o bring the contrac

requirement into WRmpdguaihmin RFRAcCBDERASTr i zed
determi n@,ndtilvricddwgH i Zewkhetaklg¢gundacpaionenlkan 1 aw bur
religious etcermcoiltsuedetdtihte meoead not “adsesfeesrs meon tt heef De
the necessity of a "Addderomaellyg, otube exemptt i ®omnc
could not thheweexpamdbdeddensmpt henprior accommodat
complied WAnHhBFRAirda€onneadkiitnhga tcompl iance with
accommodation process o‘pbubdal mposerehigndus bbby
nonbeneftihei afreimasl ¢ empl oyees who wil?t® lose cover
Finally, thpheldcuhe¢sddbec¢itsiconcoaritssue a nation
i nj un®Tthieonr.reta s tomtehiden j unct i on wo ¢llidReetnjsadr@e 9t hat t h
Finalwd®uwl & snot tak¢e¢ aotnBlfbeectto n wma Isiodneet ed in full af
proce &dlihegsarltsoncl uded that a “netéeemRwigetoemedyi:
States coftbpelcecatues er eilndkifvi duals may reside or atte
Jersey thwetheaibt shu fia » ecne a n -sepnopnlsooyreerd’s o pil nsrama ree n t

1411d. at 567.

1421d. at 568-69 (internal quotation marks and citation omitted).
1431d. at 569, 575 (quoting 5 U.S.C.786(2)(A), (C)).

1441d. at 571.

1514, at 570 (quoting 42 U.S.C. § 30048(a)(4)).

1461d. at 570 (emphasis added).

1471d. at 572.

1481d. The court however, stopped short of holding that RFRA did not authorize the Departments to adopt exemptions
for religious objectorsSeeid( “Even assuming that RFRA provides statutory a
regulations to address religious burddres €ontraceptive Mandate may impose on certain individuals, RFRA does not
require the enactment of the Religious Exemption to addres

1491d. at 573-74.
1501d. at 574.

1511d. at 575-76.
1524
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that was not Phfftthbodsd¢hiendiawisdiual s | oot contrace
state plan, thepomsghe¢tdtuwmenvioesetntnePenphbygtvagia
fiscal burdeft?s on those states.

Two péartedspetitions for certitomr armppipewilt It hteh él hS u g
Cirsurtwul fendge:o atlehremg me nlti tatnlde thiest ers of the Poor S:
HomeLi tsttlger sS)irel i gious nowpsopetmprgniderzationt h &
litigntdofhiensnedopiimi®kbsu,t 1 ater denied 2Ghhding to
FinaloRudf@Penall]ahTary020, the SuppemeéetCoumust agdant
consol iapp &dvielre S0 amicus briefs have been file:c
states, afSdonMdembbitief. Congress have also filed
support of fshe fhiinrgd Circui't

Whileatskeraises a nhebatyneftliogapireslkeame Sidstiamr s o
t he iPso owhtehteh eDre pthratdmenttast ut ory authority wunder th
expand the contoidcdhee cone mptciept thheughvehag20t2qr
Final'™FRhtederal gdvenuomerimhneigm mEenftesnse of its
substantive aut hbBrnshtp,vgo nmesnt HRSKa“ampl & ot
authority to "dove Wwopppavdetlihessaecvevdbaoas for sinc

conschasmed ojeeccatuinommosn g o tAICHp Ir 2 id’ly @tgeuxitr e s
coveftasgeproviindednfparehensive gui d&¥¥Seameond,uptphbeted
gover nmentt hcactn tReFRdAstt p e qa b tathat i ¢ ¢&cxeerntpatiinons t o

employers with cdhesecaesneibhse pbjecrtaoaemmodation
have ufficed faptHebbwmi habbytf"hdndubhetanovetahbar
1531d. at 576.

154|d.

155 SeePennsylvania vPresident United States, 888 F.3d 52, 62 (3d Cir. 2018)eW] 1 1 rever se st he Distri
oo der denying mofiontoibtertvenelurder Rules24(a),rand’we will remand the case to permit

intervention for the purpose of defending thetiomis of the religious exemption IFR that apply to religious nonprofit

entities” ) ; Order, Pennsy#sdai aMay TrumpPp]l]8Np. ECF No. 77 (grant.i
to intervene).

156 SeePennsylvania v. President United States, 930 543, 559 n.6 (3d Cir. 201@)oting that after the Third Circuit

allowed Little Sisters to intervene because “the 1litigatio
federal court in Colorado “ieelManddtenfar ldeneditpléns in whichnldttle Sistersf t he Con
participates,” and concluding that “Little Sisters is no 1
is moot, and thus they lack appellate standing?”).

157 ittle Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 140 S. Ct. 918 (2020).

158 SeeDocket, Little Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania,-M81,19
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/puidi8y 18ml

9Seeinfra“ Considerations for Congress.”

160 petition for a Writ of Certiorari at (1), Trump v. Pennsylvania, No45@ (Oct. 3, 2019)see alsdPetition for a Writ

of Certiorari at ii, Little Sisters of the Poor v. Pennsylvania, Ne43D (Oct. 1, 2019) (framing the question as whether

the Depdrntwfiaidtlsy e xempted religi ou seragergqeiremeptthe casefilsoom t he con
presents several procedural issues, including whether the 2019 Final Rules were procedurally defective for lack of a
noticeandcomment period before the IFRs were published; whether a nationwide injunction was appeadiate

whether Little Sisters has appellate standing to challenge the rules when the government is enjoined from enforcing the

coverage requirement against the organization because of an injunction issued in another case. Petition for a Writ of

Certiorari & (), Trump v. Pennsylvania, No. 454, Petition for a Writ of Certiorari atlijttle Sisters of the PopNo.

19-431.

161 Brief for the Petitioners at 11, 19, Trump v. Pennsylvania, Nels®(Mar. 2, 2020) (emphasis added) (quoting 42
U.S.C. §300gg13(a)(4)).
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requirement plactdhimhe¢hgoeveemméotyeasgues that R
even 1if it tdbhesexpandeduRali,gious “Ekemption beca
i mpl e mea faaltli oFne *®¥rm s dpport of its stnhisetr est s, Li f
lightsabsthat" mahdbtodyncontphacpsiva colVegagas ¢
recognHolkhy imhabibey g o v&dmibmeumtd was change its rules
religious obyetatdbhse 8ol ®Lmmpdsgt iSddttheer sc edretsicfriicbaet i
proadtshbe stingiest ”tohfata cacnnbmmmtdeddy iteon® t her means o
complying with the®™fTbatsespphdentmaasdshkttethe Supre
affirm the’s Thu®Tihnegi f o« wmimtesnotrhee tchaasne &t hdei s pute over
appropriate balance between the health and auton
views of thBe¢cawewmpl tttheee spnocweerrnsof federal agencie:
questions by relyind yomgrmpmwerd mev «Cro negxpelsisc nor r ¢
c o ut®tTsh.e suatrgtumter taHadta Congres$,eltehgract wglh HtRISeA ACA,
authority to ovewhed egiweindeilvien esse rdvel fciemsi fgor wo me n
whmust c¢o?%%Irn tthheemi ¥ RAs does not grant federal a
rulemaking authority to create exe&mhichnwafrom n
not present under the pribae acgalkdddatyiidmred me wor k
e x e mpdtn[ se mp' Ay rt hey r e mi ‘hfgd] ot hpea rCtoyu rctl atihmast t hat R
aut hormaerradlaeshd its @xemption.

Challenges by Other States

Pennsylvania and New Jersey wexrpea nndoetd tehxe® nopntliyo nsst
]l aws utihte bfCyo mmonwealth of Massachusetts —to block 1
and later —4twhe finnaliaddlye  a r'*Budn oMa vy t2ndd k9 grtohia
First Circuit r&sverrbthidnlgdhi mgdithtarti Macwmwhmsetts I

i mmi ’hfeinshcaarfima i r 1 y "tta atclta@a bdxpanded exemptions, s u
t

f
stan®Tmhg.appellate court remandedtthlee case to h

162, at 22-23.

1631d. at 27 (quoting 42 U.S.G& 2000bb3(a)).

164 Brief for Petitioner at 3631, Little Sisters of the Poor v. Pennsylvania, Ne432 (Mar. 2, 2020).
1651d. at 33, 36 (emphasis removed).

166 Brief of Respondents at Bittle Sisters of the PopiNos. 19431, 19454 (Apr. 1, 2020).

1671d. at 2.

1681d, at 29.

1691d. at 36, 40 (quoting Burwell \Hobby Lobby Stores, Inc., 573 U.S. 6828 (2014).
1701d. at 36.

171 Massachusetts v. HHS, 301 F. Supp. 3d 248 (D. Mass. 2&d&)ed and remanded®23 F.3d 209 (1st Cir. 2019).

The district court rejected the Commonwealth’”s primary sta
fiscal injury to the statdd. at 258. In essence, the Commonwealth had alleged that as ngloyers availed

themselves of the exemptions, Massachusetts would need to assume the costs of contraceptive coverage for qualifying

residents as well as prenatal and postnatal care resulting from unintended pregidaati2s8-64. The district court

found this argument too speculative. at 259.

172 Massachusett923 F.3d at 213. When the First Circuit rendered its decision, the 2019 Final Rules already were
enjoined nationwide as a result of the district court decisions iReghasylvaniandCalifornia actions.See idat 220.

78dat 222. The court determined that the Commonwealth had
regulatory impact estimates andsomlewpmenhan ™MhesachWasecat$dub
lose coverage and that it was “highly likely” that three M

regulation (one of which was Hobby Lobby) would utilize the expanded exemgtioas223-24. Even thoughte
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Commo n wssaulbtsht ant i thadr g hme 2tvsh & @ i t ahle RWPIAg s t he Fi
Amendime Ets t abl i s hme fietq u@lla wpgeoa relomfdi etathee Fi ft h
AmendimeMdDtue Proddhs @mottiens for s-wvamsmkairnyg jtuhdeg me n f
court for a ruling on thdawnt ogdlramelpeadimpegi or t o
before thewhdeim ttrhiec tp acrotuirets a n dp rtohcee ecdoiunrgts aignr eleidg |
potential Suprlimet ICo uSits¥amrdd ngf inhe Poor

actibtnbBi atClolmatt Noorrt htehmen cPi 00 fprO@aleicefderdn iad ongs i d
Pennsylvania anldin MB@h&ehusmotvtesd ¢aos esnj oin e n
i moifn atrhiel y2 0 1'PA Fi mtade tRudfe st hese states had alrt

=

1
ionwi e aigmptisd cemen,t whiHi cdhet Hd Reindt f i €Eiddr ¢ wi t
ly only in the stateWl hraenewvwirreg ptlladint i fHasl li en
9 Final Rul es, the states advanced APA, Estab
iimmi l ar to the \ass swaictbhwsiettstusf i atdt hcemndtilse rli RRs
rt decided the mot itoonr yf ogff Tohuenjdosa u t itvheaotn el i d € d o
filniaklelrwmlweisol at e dwe Hineo 1A PiAc cboercdituhsece A GhAetyh n d

t reqandepotential byRFoRIAR aetvheenr atuhtahno riiszseude, a
onwide 1 nj ucnocutrito ni,s stuheids at ipngee 1tnhsei nen § o1 o man-
p$ & aanl eoffifef

B g T0 0N BT
e o0 0 —moT et

On a ptpheea INi nt h It @ititrthceu idti st rict court did not err i
agencies likely lacked statutory”’amgaigirng yi mnader
textual analysis gsi minl atrh et oP et nffiéh hyElhviaapngi eaC ilamcdtwii otcno u r
al so shared ’st hree sdeirsvtartiidd ndsc ntolrattpecR fnR ke h her e qu

Religious Exemption, citing t htdeeel ergeaatseo[n]s .t oF iarnsyt
government agency tiwhicolaamttihonrs taynd ot aleit esund nreul e s
Commonwealth’s argument “proceed[ed] in stefunded t he “causa
services at the Commonwealth’s expense was nbdtat t oo “attenu

223, 227 (internal quotatiamarks omittecand emphasis removed

174 MassachusetfsS01 F. Supp. 3d at 258ee also Massachuseté23 F.3d at 228.

175 SeeOrder, Massachusetts v. HHS, No-&#11930 (D. Mass. Feb. 7, 2020), ECF No. 132; Motion to Dismiss and

for Summary Judgmenio. 17-cv-11930 (D. Mass. Aug. 30, 2019), ECFNo2 1; Commonweal th of Massac
Motion for Summary Judgmento. 17cv-11930(D. Mass. July 31, 2019), ECF Nbl5. During the summary

judgment phas ecouwtitondiders thegcantemtsoodthleadingse the‘motions, and additional evidence

adduced by the parties to determine whether there is a genuine issue of material fact rather than Sr&uofrizary
JudgmentBLACK’sLAw DICTIONARY (11th ed. 2019). In the absence of a material facligaute, the court may grant

the moving party’s motion if thatldparty is “entitled to pr

176 California v. HHS, 351 F. Supp. 3d 1267, 1280 (N.D. Cal. 2019)affirmed 941 F.3d 410 (9th Cir. 201%ert.
filed, Nos. 191038, B-1040, 191053 (Feb. 2020).

1771d. at 127879; seeCalifornia v. Azar, 911 F.3d 558, 56685(9th Cir. 2018)cert. denied sub nonittle Sisters of
the Poor Jeanne Jugan Residence v. CalifoiBia,S. Ct. 2716 (2019).

178 California, 351 F. Supp. 3d d279.

179 SeeCalifornia v. HHS, 281 F. Supp. 3d 806, 8824(N.D. Cal.2017) concl uding t ha't “at a minim
likely violated the APA’s procedural requirements).

180 California, 351 F. Supp. at 1284.
1811d. at 1284, 128637, 129697.

1821d, at 1301. The court later extended the scope of the preliminary injunction to include an additional state, Oregon.
SeeCalifornia v. HHS,390 F. Supp. 3d 1061067 (2019).

183 California v. HHS, 941 F.3d 410, 4226 (9th Cir. 2019).
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viol @#$emend, the Retogtouwusdi Exempobngmessional in
have access to appi®BApnrdi atakbilrpdnkeenetae-mpeioar €or s
certifyi nmg erdewloitagii ooudsd so wi th the careful, individ
man dadt]lg RF®While the Ninth Circisitdeafifsitromed t he
e mphasizéd stphoasti tiitosn [ wApr e vatd e pgtea tlunst h@euoy unt i
district court renders judgment 3% the merits ba

De Otwt.e Az ar

Whil etnlme yalnkdad iiafaccrtniomms resulted in preliminary
2019 Fi nahlee Raudtemgnts arendbstoheagproii mre da f ccommmeed a t
prodas key anse apa eastuilotn wifd ea sintyjeudt dtei ddn S. District
t hNeort hern Di%i DeOwt e AhEd xcaosuurt ceotfi Db¢eéct wao scl a
the contraceptive®kth&Emphgeeroghastemdfiofl owing

Every current and future employer in the United States that objects, based on its sincerely
held religious beliefs, to establishing, maintainingyvling, offering, or arranging for:

(i) coverage or payments for some or all contraceptive services; or (ii) a plan, issuer, or
third-party administrator that provides or arranges for such coverage or pay?fients.

Thd8ndivi deohsGClsdhsed fofl owing

All current and future individuals in the United States who: (1) object to coverage or
payments for some or all contraceptive services based on sincerely held religious beliefs;
and (2) would be willing to purchase or obtain health inswahat excludes coverage or
payments for some or all contraceptive services from a health insurance issuer, or from a
plan sponsor of a group plan, who is willing to offer a separate benefit package option, or
a separate policy, certificate, or contractnsurance that excludes coverage or payments
for some or all contraceptive servicés.

The court granted these classeSimmmadreytEd ghgiment
Ci r’smrnZu brieka s §®tihreg ,di stricti tburo stphoen cHmpdleody ewr C1 a
t hat tchoeu lcdo unrottt h eq uleesat’si opnd &tihnatto fitfh e act of execut.i
accodmbi on for ms "¥As ithlsae 11fn diinvmiodruaall. Cl ass, the ¢

1841d, at 427.

1851d. (emptasis removed).

186 |d, at 427-28.

1871d. at 431.

188 SeeKatie Keith, ACA Litigation RoundUp: Contraceptive Mandate, Section3[A and MoreHEALTHAFFAIRS
(Aug. 6, 2019)https://www.healthaffairs.org/do/10.1377/hblog20190806.847241(hdting that® [ thel courts have

enjoined the federal government from enforcing the contraceptive mandate against religious plaintiffiset
employer and individual class allowedpyt he Nort hern District of Texas] are far |

189 DeOtte v. Azar, 393 F. Supp. 3d 490, 499 (N.D. Tex. 2019).
190|d.

191 Id

1921d. at 508, 511.

193 SeeSharpe Holdings, Inc. v. HHS, 801 F.3d 927, 946 (8th Cir. 2@88gted and remanded sub nd#HS v. (NS

Int’>1 Ministries, 136 S. Ct. 2006 (201 &ubk(.BurwelSeé ng certior
supra“Legal Challenges to theccommodatiorProces@nd Agency Responses’

194 DeOtte 393 F. Supp. 3dt 504-05. The district court acknowledged that the Fifth Cit¢iad held that the

Departmerd’ prior accommodation process (requiring objecting employers to notify HHS or their insurers of their

objections to providing coverage) did not violate RFRRAat502(r ¢ a s oni ng t hat eciendicanptpel 1l ate co
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plai’atrtgiiMmemur cthadsi ngopdmnse tthaitn forms of contra
burdens their religiouécoenxpélrinciisthebpcoeussioh mfke
contraception t®Hawhingh ftomenyd othjaeectt.he requiremen:H
buren on t htehsee cgoruorutp st,hen concluded that the requ
t ai I"Irte dr.e a s“d[dfdd tthleatGover nment has a compelling
free contraception, it has ample optgoonpsmsat 1its
empl Sogersequiring the parti®ipation of objecting

The district court permanently enjoined the gove
coverage requirement againstto atnhye neexmbeenff ooff tihtes F
I't further enjoi mpadc vtehiwii pngvmepgl nonyeenrt ofrr oinms ur er fr
Individual Class members plans TIhnati tdso fnionta li nocrldu
speci fying tmhda itomrwmsd eq f pietthsna weomtr tai‘snanfwed &htchierabno, r

allowing the DPspacrmmt¢oyersoof¢l)jndividuals whethe
objecteomfsor o(e2 )t he contraceptive ecnopvleoryaegres roerqui r e
indivi daalif hwlotarsei nncoere r ¢l agsdoeald )ao bd eeccltaormrat i on
the court that an employer or individual falls o

“reasonably and in good faith doubg [&sssdathteed i nce:

rekious S8¥Beftarionsntering final judgment, t he di
Neviasdamot i on (tssupmdrtrecd ntey 22 addi®*Neowada states)
appetal@®td denia’l anguabtheaohrt fiwthlh Giascwsittayed the a
pending alLidtetclie i 9instr s of the Poor

bind the district court becausehad been vacated and remanded by the Supreme CourtZualitkditigation).

However,thecount e a s oned t hat t wo[s”* muatrecardifierent athcusiend. at p08.cFitstthe

court observed that the Departments subsequently othtifeseffect of the accommodation process on a subset of

employersponsored plars s d nffs ur ed pl ans gld ats502 temphasis yemod@br Sugh. pfans,

the court reasoned, notifyingthe TBAf t he empl oyer ’ s o Mmjhe pravisian of contvaceptite 1 i kel y r e
coverage through the same emplegponsored plan rather than a separate plgwporting the argument that the
accommodation mag¢gd ambBosne “vmplieyers for IddSeconddhgeotrt o which th
observed that foll owi n gZuhikithe Departments soncluded that they sweréhedisirican d i n

«

court’s words, unable to adequately protect rteligious emp
Id. at503

1951d.at508-5 10 (obser ving t h atheir premiumstsibsidizetl lnd m t gceedsga’ € vsi e w,
contraceptionButseeRe al Al ternat i ve s867FI3c1338, 362 (3d G3re2017)y e o ¥ i HE Se mpl oyee s’
RFRA ¢l aim, r keres amaieriagdifferénaetbetve¢ntethployers arranging or providing an insurance

plan that includes contraceptionverage . .and becoming eligible to apply for reimbursemgérdi r a s er vice of o ne
choosing”).

196 DeOtte 393 F. Suppat 506-08, 511.

1971d. at 507, 511.

1981d. at 514 (permitting the government to require coverage of those contraceptives to which the sponsoring Employer
Class member does not have religious objections).

1991d. at 514-15.

201d. at 515;see alsdeOtte v. Azar, No. 4:2&V-00825-0, 2019 U.S. Dist. LEXIS 13751%t *39-40 (N.D. Tex.
July 29, 2019) (entering final judgment and issuing permanent injunction).

201 SeeOrder,DeOtte No. 4:18¢cv-008250 ( N. D. Tex. July 29, 2019), ECF No. 97 (
intervene); Bt f of Amici Curiae Opposing Plaintiffs’” Motion for S
Supporting Nevada DeOttéot4il8cw008260 (N.D.tTexrJulye9n2019), ECF No. 93.

202Qrder, DeOtte v. Nevada, No.-19754 (5th Cir. Ja 29, 2020); Amended Notice of Appeal, DeOtte v. Azar, No.

19-10754 (5th Cir. Aug. 30, 2019) (appealimgeralia, t he district court’s judgment and
motion to intervene)Against this backdrop, the same district court orderedcsigparate case that a central provision of

theACA, the “1Indiewickwalle dMaCmodagtree,s’s > s a ut hfiomthergstofithal coul d no't
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Cmsiderations for Congress

Al though the contraceptiivie efffiveecriangjeu nrcetqiuoinrse ndeinstc
a bolvecai tiesmpl e ment at i oni na nadn eunnfcoedrat cam enmtpiomsactuircen, t h
rul afigect the 71 estuhlaatt ocerxyi sftreadmebvwoprhko me Fogfa €ti haen d a f -
expanded ®Tdimpj unastion sPeenmtseyal avda diiinafact thrdioan s
notehatthines qualified for an beexfetorhpet iRoen iogri oauns aocrc c
Moral Exe nfprtoino natvimi@Rési n g s o p f P®dAlcscsoe diitn galpypear s t ha't
(lqQualifyingeigstihoturamsienfviobkder sthhifipe x erthp tgii om s
mplogyam®d1¢2)ble e1geahudangoed osely held corpor:
015—cad aassteh &1 accommo ¢8Hoi wenu eprrm cresismijl un otfi ¢ he

nt e Dedtim®d ot her ¢ asaecsc ocnonmofdétrhndi onggo vtehren me nt i s mo
imited in its abilityenoit¢tntenothoa tnhoethinfeyq etihreeinre n
nsurers or HHSF oorf etxhaenpgpnlred,b pe &t wdmgpd i @amtciet wi t h t
ccommodatithe goomawmenaofitbr ce the rempliopgmeantthgai
bject to previfbirng oart rabkcegpadiven csoiveaergel y hel d
el,i eafts ol etahset e xt ent  oobfj etcAinodn se mp | gnyaeye snnonmte n t

oo ® = =0 NDOo

law, invalidating the ACA in its entirety. Texas v. United States, 340 F. Supp. 3d 579, 586,.619¢X. 2018)

(noting that “the ACA established a ¢ [acdmengnlyknownasthet t o mai n
‘Individual Mandate’” (FhothFmfgtR6CiUr SuiCt e vHODAd at) )9 .cour |
remandedhe case for additional analysis of the severability question. Wexdsited States, 945 F.3d 355, 402 (5th

Cir. 2019). The Supreme Court granted certiorari on March 2, 2020, but is not expected to hear arguments in the case

until later in the year. Cabifnia v. Texas, No. 1840, 206 L.Ed.2d 253 (U.S. 2020).

203HRSA has thus far maintained its guidelines requiring contraceptive coverage. However, HRSA could elect not to

supportincludingc ont racepti ves among women’ s AGAwouncdnottmandatesyck r vi ce s , i
coverage unless amended by Congres42 US.C.8300gd 3 (a) (4) (linking coverage for pr
respect to women” to “such a d.dasprovidedfotin compecheasive gelides car e and
supported by [HRSA] for purposes of this paragraph?”).

4See Womeno6s Pr eve ntHRSA&htySHwwwinrsasgev/wGmengddelings/mdes.htm{last

updated Dec. 2019 (r ovi ding a “General Notice” that as “a result of
effect” PeDtei hhancthen enjoined enforcementwithifespechte contr ace

individuals and entities witreligious objections to contraceptive coverage.

2055eePennsylvania v. Trump, 351 F. Supp. 3d,72930( E. D. Pa. 2019) (stating that wunde
i nj u n those eligible fof exemptions or accomratidns prior to Octobes, 2017 wil maintain their status) ,

af f 6d Pandsylvaniam..President United States, 930 F.3d 543, 575 (3d Cir(2818)a t ithegublich a t

interest favors minimizing harm to thighrties by ensuring that women who may lose ACA guaranteed contraceptive

coverage are able to maintain acceqshiat coverage] . .while final adjudication of the Rulesis pending b e c a us e ,

among ot hdhecurrentaAscommodatioff does not substantially burdencesn@d r s > r el i gi ous exerci s
California v. HHS, 351 FSupp. 3d 1267,1298 9 ( N. D. Cal . 2019) (discussing reasons
t h gpreceded the Final Rules and the 2017 {-iRswhich eligible entities still would be permitt¢o avail

themselve®f the exemption or the accommodatioya,f f981d~.3d 410 (9th Cir. 2019)

206See, e.g45 C.F.R. §147.131 (2017).

207 See, e.g.Christian Emplrs. All. v. Azar, No. 3:16v-309, 2019 U.S. Dist. LEXIS 81919, at *118 (D.N.D.

Mayl 5, 2019) (permanentl y e nj ogithe subsgantivelrequirEmeptaimposedtim42s “fr om e
USC.8300gd 3(a) (4) and any related regulations implementing th
Alliance and its present and future members that meet certain criteria, to the extent of ¢bgars)j

208 SeeDeOtte v. AzarNo. 4:18cv-008250, 2019 U.S. Dist. LEXIS 137519, a87-38 (N.D. Tex. July 29, 2019)

DeOtte v. Azar, 393 F. Supp. 3d 490, 480D. Tex. 2019 des cr i bing the Employer Class as
employers who object to the Contraceptive sedalsoddatt e’ s accomm
513 (responding to the government s ¢ o npurposesbystatbigpthat di scern
“class members should be able to simply decline the offend
entities and individuals, they will not be subjected to a
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prevent employers or insurerisve roaw corfafge itng ipd din
whoppose that coverage bd#%ed on sincere religiou
A Supreme CobrttdHdecSssbensdotl ahefRPoohmalval idity
Rules and the scope ofArtthlei egecanfpliti omismwg dtt meg f or w
injunction or remanding with instrwoutldnbkikel yss
result in invalidation ofstteghewROdR dFomdd Rudmpt i
Department to iesuguit’ awnce groutlaisnigopnrae ver sing t he

Cirsudetamndi dmwmlding that the 2019 Final Rules do
way heorexpandedoecetahpt ieddect, leaving the quest:i
the fetdeaatptopme coverdpe Depurtenmants and to Cor

The 1 iftriddmlo by ntLtoibtbtyl e Si s teefrl smcadsn gahibd Poopol icy

debatvea ¢ Mtoe wthhae hgovernment should accommodate e
moral objections to contraception, particularly
their emplotymdeasts to the full rangéoofocbnrntrace
womeAns. a 1l e,gchd t mhet &§r stdecr scsadbublnd hhee IR ottch el ar i fy

RFRA allows or requires federal agencihas to exen
the agencies conclude oidf bhé'lehregtdewpssdloing icows
alscsbawhdtyihe rmaking thagedefesmmaygodbomhenfiett er es t s
of hird parties, such as the women who other wise
the AOAher icbuas ,tbecaDepactmmmt sobjecting unive

209 See DeOtte2019 U.S. Dist. LEXIS 137519, #88-39. TheDeOtteinjunction does not bar the government from
Menforcing the contraceptive coverage requirement against
objectors”; (2) atokomplewiththecdverage reqsiremehtavhethar théy are sincere religious
objectors; or (3) challenging an employer 'Seeidatl*30i m t o have
40. In addition, because the Third Circuit has prelimindnibcked enforcement of the Moral Exemption nationwide,

and because tHeeOtteinjunction extends only to employers wittligious objections, it appears that, as a general

matter, the government is not barred from enforcing the requirement againss evititiethical or moral, but not

religious, objections to contraceptiddee idat *35-36 (defining the Employer Classge alsdennsylvania930 F.3d

at575-76 (upholding the nationwide preliminary injunction against both final rules). Howeengions entered in

othercases may preclude enforcement against particular p&teg.g, March for Life v. Burwell, 128 F. Supp. 3d

116, 134 (D.D.C. 2015) (permanently enjoining the government from enforcing the contraceptive coverage requirement

agains “ Ma r ¢ h health inslirandedssuerj andsthe insurance issuel@rtdin]employee plaintiffs ) .

210 seePennsylvania930 F.3cat575( “ [UrAPA case law suggests that, at the merits stage, courts invalidate

without qualification—unlawful adninistrative rules as a matter of course, leaving their predecessors in place until the

agencies can take further actionaccordP a ul s en v . Daniels, 413 F.3d 999, 1008 (9
invalidating an agency rule is to reinstate thepule e v i o u s 1 WAlthough aflecisian ¢hittld Jisters of the

Pooris unlikely to immediately affect theeOtteinjunction because that case is not before the Court, it could inform

the Fifth Cir cDeQtteappeal, particulagydthe Suprieme Court epines on the validity of the prior

accommodation in its RFRA analysis.

211 SeeCalifornia v. HHS, 351 F. Supp. 3d 1267,1292 ( N. D. Cal . 2019) (positing that t
Congress has ‘delegatedeatthexemptionsheéoapgentees teoeligiou
‘operates as a floor on religious accommodation, mnot a cei

intersection of RFRA, Free Exercise, and Establishment Clause jurispriderceg uot i ng Little Sisters O

212geeCalifornia, 351 F. Supp. 3d at 1295 (“The arguments of the Fe
[of the Poor, Jeanne Jugan Residence], thus raise questions that the Supreme Court did nétalebyth abby

Zubik or Wheaton CollegeThere is suliantial debate among commentators as to how to assess the legality of

accommodations not mandated by RFRA when those accommodations impose harms on third parties, given the
statute’s directive that it does sBhtmemt e Jf Buiweleva ¥ 9 o mmodat i o
Hobby Lobby Stores, Inc., 573 U.S. 682, 729 n.37 (2014)s certainly true that n a p p | y conrismuRtFaReA °

adequate account of the burdens a requested accommadatgidmpose on nonbeneficiaries [of the

accommd a t i .o.mB{t it could not reasonably be maintained that any burden on religious exercise, no matter how

onerous and no matter how readily the government interest could be achieved through alternative means, is permissible
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qui rtehmmeoputgshy et ¢ ] ement aklegemdhyswithout the inv

mp 1 ofyreeritsn t he wor d¥fe xoifsatpifdneg”’cweitrtacepti ve coverasg
e
t udeenmpsl qoyremasy be the ne®t phase of litigation.

(&
T
S

Amicus briefs filed bylListotmee Msimbteadsh odf g ICtomeirR&er
views of what RFRA rdaquiar dg ieff ffaderdalbya g e&n c iMesnmt
the agme it hdits RfFBRTA mo r e -ftahcainn ga sbtaactkuwtaer denacted t o

wr o ¥get tfiomgahf faaor mat itvhe tma nwhatne carrying out offic
member of the federal governmentslimcnatdi ng fede
substantiall’y bunedensabpémtohi gompelling interes
least restf?imtdort mesatms.a group of IFBFHRAMembers o
did not, and was not 1imtadndegdntcaesgrntaontcradtthexiet
enacted bjuan@ongreassbhy t'® awgaleg CHFAatbievie fintent
further maintai fiisnttehnadte dR FFROA awl alsoewh osgoinoeu si nldiibveirdtuiae
agenowersperceptt itohesabreligious liberties) to be
of oPhers.

Be c aluistet | e Si sinevrod safa ttuld eoli Baecootnsd i ¢ ud li oanrag & e

2019 Fif%lheRi€loamsnd i ng pnse adalndgkfeelaymetnodi ng t he
coverage ,Jigdguiexemepnt ons, or RFRA itses f, i f Cong
decilimai Wiednbelr s of Congranembbanvef pawpppopéadhas
yearhsat would recalibrate theed@igmcll ufdriannge wohroks ef ot:
would have the government take a amoptmadmctive 1 ol
others that would attempt tronmelmtr iifny atchceo mmosdpaotnis
those with genuine religiouSomgekawmmkert o haveoyv

under RFRAsolongasthet evant 1legal obligation requires the religious
(emphasis added) (quotit@utter v. Wilkinson, 544 U.S. 709, 72P005))).

213 Sedlrish 4 Reprod. Health \HHS, No. 3:18CV-491-PPSJEM, 2020 U.S. Dist. LEXIS537, at *45 (N.D. Ind.

Jan. 16, 2020)The second part of this case presents a wrinkle not present in the cases out of the Third and Ninth

Circuits. Notre Dame has been named as a defendant because a week after iS$bRg]thtee Federal Defendants

executed a private settlement agreement with Notre Dame exempting the university from all axisfirtgre

requirements with respect to contraceptive coverage. Notre Dame did not seek input from its students or faculty before

entering into the settlemeagreement. The Plaintiffs in this case claim this backroom deal is illegal and

unconstitutional’ )id, at 33-35, 46-47, 55-57 (allowing the plaintiffs to proceed with their claims that the settlement

agreement violates the APA (as contrarytoAl@ A) , t he Establishment Clause, and “th
inZubik » giving the government an opportunity to ““arrive at
[objectors’] religious exercise whlilbey dtobtjleec tsoaxme ]t ithmea | e rhs
full and equal health coverage, i nvcBurwellil364. Gt a56% ¥560c e pt i ve c o
(2016))).

214 Brief of Amici Curiae161 Members of Congress in Support of Petitioners atittllg Sisters of the PopiNo. 19
431, 19454 (Mar. 9, 2020) (quoting 42 U.S.C. § 200atk)-(b) (emphasis added)).

215Brief of 186 Members of the United States Congressnaisi Curiaein Support of Respondents at 24, No-413H.,
19-454 (Apr. 8, 2020).

—_——

216|(d.

2"While the dispute over t hnatiodwideinjunction doesdnvalve qoristitutional t hor i t y t o
argument s, questions regarding the rules’ SeepengBriefi ance with
for the Petitioners at4, Trump v. Pennsylvania, No. 454 (Mar. 2,2020) ar guing that “[n]ationwide

irreconcilable with [certain] constitutional and equitable

218 Cf, Jerman v. Carlisle, McNellie, Rini, Kramer & Uth, L.P.A., 559 U.S. 573, 604 (2010)o the extent Congress
is persuaded that the policy concerns identified by the dissenteegrécalibration of the [Fair Debt Collection
Pr act i cliahility gchemé, it i$, of course, free to amend the stedatordingly’ ) .

219E g, Brief of 123 Members of the United States Congress as Amici Curiae in Support of Respahdektg.
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propamenddmermhAeSGASt preventive ser vi ¢weist hc orwesrpacgeet rteoc
womdft o explicitlyconaqimbeptoxaempge, ofi bill intr
last Congress wohuwel d rhavwen tai nveen dseedrbvsieccetsi orne q(uai)r(edme
i nclcuadnet r a c e’ptnicd ditdmenrgfeul 1 raapmg e voe fee |d dftRrAval 11 ee d
contraceptawenmethotdson 1iihafSerdt imeitthypodaswarenes s or
desiring an a%¥0Oe¢eherat pvepmsuahed iinm ltukdd nlgl Gat i 11
Congress, would direct itnhef oDrenpsa rotfmecnotnst rtaoc eipntcilound
regullatierly

In geagral peoaotfthyaitn gcont racept i opmr eivse natmovneg htehael trhe
ser vmacye shel p titphgecoheramebhe¢ esonprong toofwatrhde aRFRA
compelling pnoeifdeergcoecomt gatcEpdugpm-empl oyer
sponsored.Thdaldhwh ,lpdbhbeyy Sumrsesmene@o wrhtat t he govern
compeildtiaaffewsar ant eferieneg”’dcoccstth e -t objcoattad cepti ve

me t h®He we ver, t he nithjeari tay endtead utrEsheo f ACA t hat
opposing view, in particular, the iné*lthlei cabilit
Depar twmenntt sa step furt hesrugigne stthien g2 Otlh9a tF itnhael gRouvleer:
have a compeddtinignicontraceptive coverage becaus
whether to incl?ddedifyitngthbheagequiesesment may re
this Haewawer, proposals to expand conitlrlacbhepti ve
susceptible to challenge by religious objectors
covezxreavgeen 1 f they ined mposesome sabesmpmitomd burden
exercise and are not Aarrowly tailored under RFR

Burwell, 136 S. Ct. 1557 (2016) (Mol41418et al); Brief of Amici Curiae 207 Memberd €ongress in Supporfo
PetitionersZubik 136 S. Ct. 155fNos. 14-1418et al); Brief of 91 Members of the United States House of
Representatives as Amici Curiae in Support of the GovernBanwtell v. Hobby Lobby Stores, Inc., 573 U.S. 682
(2014) (Nos. 13854, 13356} Brief of Amici Curiae Members of Congress in Support of Respondeotsby Lobby
573 U.S. 682No. 13354).

22042 U.S.C. $00gg13(a)(4).

21Save Women’'s Pr 8§4¥nln5thvCeng84ga)(as inttoduced May 4, 2017),
https://www.congress.gov/bill/115¢ongress/senatall/1045; see alsOVo me n ° s Prevent i ve Heal th Awa
CampaignH.R. 2355 114th Cong§ 4 (as introduced May 15, 2018jitps://www.congress.gov/bill/114th
congress/houskill/l2355(statingh at in applying the ACA’s preventive service
to women,” the “guidelines supported under subsection (a)(
form of contraception in each of the methods identifigdhie [FDA] in its current Birth Control Guide as well as

clinical services needed for provision of such contracepti
222 seeAffordability Is Access ActH.R. 3296 116th Cong8 5 (as introduced June 14, 2019),
https://www.congress.gov/bill/116&ongress/houskill/3296/ (direcingt h e D e p a rclarifiy ¢hatcaveragerof «

contraceptives pursuant to section 2713(a)(4) of the Public Health Service Act (42 U.S.G130944)) includes

coverage of ovethe-counter contraceptive methods approved by the [FDA], even if the enrollee does not have a

presaiption for the contraceptiv®; S. 1847 116th Cong§ 5 (as introduced June 13, 2019),
https://www.cogress.gov/bill/116ticongress/senateill/1847/ (same).

223Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 728 (2014).

2241d. at 727.

225|n the 2019 Final Rules, the Departments indicated that they no longer believed that applying the contraceptive
coverage requirement to objecting entities served a compel
of section 2713(a)(4) jpertaining to preventive services for women)] and the ACA evince a desire by Congress to grant

a great amount of discretion on the issue of whether, and to what extent, to require contraceptive coverage in health

<

plans,” which “i nf assessmentofwhettheethelihtenest in mandating the’coverage constitutes a
compelling [ one] . Suprdhetd 133 at 57\b487.Ex e mpt i o n,
26SeeGonzales v. O Centro Espirita Beneficente Uniao do Vege!

argues that the existence otangressionaéxemption for peyote does not indicate that the Controlled Substances Act

Congressional Research Service 27



The Federal Contraceptive Coverage Requirement: Past and Pending Legal Challenges

RFRA abppl de faddl tf etdee r al statutes camdbokpat,e dl 9a9f3t)e r i t
“unless such law explicitly excl®dSemesuch applic
l e gi scloantcieornn i n g icnocnl turdaccse pltainognu a ge e xne eRpFtRi A go rt hos e
excluding RARAicl pimbodisced Honb btyh ekoowdblde ha f e
prohibemplogar that establishes or ma’fmtbani ns a g
“deny[ing] coverage ofsarspeeific hewhe¢hectahe ¢ o6
or service is required under any provision of Fe
therewmmwmdaovi,t hst a’fldd wmpa RFRA. haevde aarhesmod mermotpso st o RFR
itself iSntmrid o ¢ bddiismbers this Congsessrwotuld p
scrutindoesanmndcrdppin tgpes“amty pawsw, simal wdi da w
implementation that provides for or mwequires
coverage for, any HK¥alth care item or service.
Lawshat make RFRA inapplicable to the contracept:
foreclose challenges ba%Rodweowne rt,h ea sF rperee vEixoeurscliys en
Exercise clalimg auk) pott emd ia | ess sthrasmegdnt st an
objections becausses lbbdl Ehpk Sjume rtmeDi€Cvwingitarh ev.FrEmi
Exercise Clause typically does nbasaed qumampttihe g
to generally®applicable 1 aws.

Ot her appromaalhes ptta ve coverage have focused on
religiouSombjeatinodj ect hngeemplggegeted that Congrt
avoid orb unridneinnsi zoenb jreeblyiogfimonudsi ng separate contrace
expanding access to programs t haitn gp reonwpildoey efrrse et oc

is amenable tqudicially craftedexceptions. RFRA, however, plainly contemplates toattswould recognize
exceptions-thatis howthelawo r ks . 7 ) .

22742 U.S.C. 2000bb3(b).

228 See, e.g.Access to Birth Control Actl.R. 2182 116th Cong. 8 (as introduced Apr. 9, 2019),
https://www.congress.gov/bill/116@&ongress/houskill/2182 ( The Religious Freedom Restoration Act of 1993 (42
U.S.C. 2000bb et seq.) shall not provide a claim concerning, or a defense to a claim under, a covergdaitide a
basis for challenging the application or enforcement of a covered tjtle.

229 protect W m esrHealth From Corporate Interference Act of 2842578 113th Cong. 8(a)-(b) (as introduced
July 9, 2014)https://www.congress.gov/bill/113#tongress/senateill/2578; H.R. 5(1, 113th Cong. &(a)-(b) (as

introduced July®, 2014) https://www.congress.gov/bill/113#ongress/houskill/5051. The “Findings” sectio

Senate version stated that¢ b i Intended dosbe consistent with the Congressional intent in engRfiiRA], and

with the exemption for houses of worship, and an accommodation for relig@ftifbted nonprofit organizations with
objections to contraceptive coveragB. 257883 ( 19) . Both bills stated that the
the religious employer exemption and the accommodation process for eligible organizations were & app§.

§4(c); H.R. 5051 §4(c).

230Do No Harm ActH.R. 1450 116th Cong. 8 (as introduced Feb. 28, 201Bjtps://www.congress.gov/bill/116th
congress/haaebill/1450; S. 593 116th Cong. 8 (as introduced Feb. 28, 2018tps://www.congress.gov/bill/116th
congress/senathill/593.

#lgeegenerallgi ty of Boerne v. Flores, 521 U.S. 507, 519 (19
determine what constitutes a constitutional violation?”

232 By way of illustration, pior to the federal contracéige coverage requirement, the highest courts iifd@aia and

New York rejected FreexXercise challenges to state law contraceptive coverage requirements in those jurisdictions
based on the Supr EmploymEn Division vs SmitBeeCiholic Gharitiesaf Sacranento, Inc. v.

Superior Court, B P.3d 67, 94Cal. 2004)(reasoning, in a challenge brought by a nonprofit corporation affiliated with

the Catholic Church, that the pl Smithstandfrél and corfcluding that thee r ¢ i s
California law survived even strict scrutiny); Catholic Charities of Diocese of Albany v. Serio, 859 N.E.2d 459, 465

(N.Y. 2006) (reasoningth&mithp o s ed “an insuperable obstacm”™).to plaint
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provide tHAsoongvehePepaittsmespe ptahrea t ealuyt hiosrsiuzeidn ga r
thdei recfoder olff ymifundpjdeaabs ngopndasceerpntiicvees t o

s ome wo meempwhodyseeqmsod vi de coverage for souwucsh serviec
or mor al 2tWheimhpet itchne efficacy ofosucthcpeoapdngl sccoi
contraception is beyond the scope of this report
parties to provider comhenrnwiepd itvekae overagtei on t ha
of cobgpragethouldd pmedyce the potential for both R
chall®nges.

Ot hperroposakodidgk exe mptinit c aceyparidvgge forguentimenes

with religious.For man&bleljbeeiynPr &2tleldt i on Ac't
would have prohimpiltetme nHHS nfad o wmrr Erlnefloartleefsti nt go]
requiring any i1individual or entity to provide <co
which the individual or leingtiiotuy°Titse ltoi pbpfiolsle da losno t vhoe
have 1inecpade’dlnartihlee ACA “isetalttimgpltahmts mall not be
have fail’tdhet or epqruoivriedde pr e‘oanthee bahsalst i hadr thee
provide )( ocro wearya gfiecorof sterilizat+@An omrowvwammt mgcecep
(or paying for) such coverage is contrary to the
other entity offering the planal ocoYdBnagachi coove
to the religious or moral belief ¥ Fonfactthiengpurchas
statutory exemptions to thmi ghtnta alaciietditgiavteiuacm voevrea
the Depanthont ty Aunde cr el ¢ e Apctaif3hgeo raidedai It i eoxne, m

233 See, e.g.Burwell v. Hobby Lobby Stores, Inc., 573U.S. 682,28 (2014) (“The most straightf f
doing this would be for the Government to assume the cost of providing the four contraceptives at issue to any women

who are unable tolgain them under their healthn s ur ance policies due to their empl oy c
Sharpe Holdings, Inc. v. HHS, 801 F.3d 927, 945 (8th Cir. 2015) (reasoning that on the limited record before it, the

government had not shown the infeasipilit o f t he alternatives pr ospbsidiessd by the pl a:
reimbursements, tax creditsyr t ax deduct i ons fowothedistributionyofecentrateptivesatf undi ng
community health centers, public clinics, and hospitath imcomeb a s e d s vagaiedand rémanded sub nom.

HHS v. CNS Int’l Ministries, 136 S. Ct. 2006 (2016)

234 Compliance With Statutory Program Integrity Requirements, 84 Fed. Reg. 7,714, 7,734, 7,787 (Mar. 4, 2019)

(codified at 42 C.F.R. §9.2);see alscCRS InFocus IF1114Z2Title X Family Planning Program: 2019 Final Ruley

Angela Napili and Victoria L. ElliottThis rule was also challenged in court (on other grounds), with some courts

upholding the rulerad others enjoining its implementation in some jurisdicti@wwnpareCalifornia v. Azar, 950 F.3d

1067, 1105 (9th Cir. 2020) (en banc) (upholding the rule and vacating three lower court injunctions entered by federal

courts in California, Oregon, and Wastton),with Mayor of Balt. v. Azar, No. 12v-1103, 2020 U.S. Dist. LEXIS

38060, at *4 (D. Md . Ma r . 4, 2020) (declining to apply the
“setting aside and vacating,Chehkichali sRuhe the fFfhar$thatCerefr

235Cf, Sharpe Holdings, Inc. 8 0 1 F . Bvén ifshe ACA 4etjuirgs that insurance issuers and group health plans
include contraceptive coverage regardless of whéthemplaintiffs] self-certify, it also compelfthe plaintiffs]to act in

a manner that they sincerely believe would make them complicit in a grave moral wrong as the price of avoiding a
ruinous financial penalty.. . [I]f one sincerely believes that completing Form 700 or HHS Notice will result in
conscienceviolating consequences, what some might consider an otherwise neutral act is a burden too hea¥y)ta bear.

236 H.R. 4396 113th Congg 3(a)(as introduced Apr. 3, 2014)ttps://www.congress.gov/bill/113#tongress/house
bill/4396.

2371d. § 3(b); see alsdHealth Care Conscience Rights AldtR. 94Q 113th Cong. (as introduced Mar. 4, 2013),
https://www.congress.gov/bill/113#tongress/houskill/940 (amending the ACA title that includes the preventive

health services coverage requiremants st at e that “no pr gequireadnissueroffiealthhi s t it 1l e
insurance coverage or the sponsor of a group health plan to include, in any such coverage or plan, coverage of an

abortion or otheitem or service to which such issuer or sponsor has a moral or religious objjectiom d st at ing t hat

«

regulation that violates that restriction must mnot be giv

238 5eePennsylvania v. President United States, 930 F.3d 543, 570 (3DTC@)( Mothing from § 300gg.3(a) gives
HRSA the discretion to wholly exempt actors of its choosing from providing the guidelines s&ryices.
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oader exemptions coBRA ordlicecthlixepotesatdihdl fo
me,ey could incEsdadbltibdmpmdes Cdhtwsef bhohlght gen
potleex ptamdemgt e®ns in thFWRi0OIl®O tFH en aShuaRrud mes Cour
dthkhkat 1pl aypomn’behtewejtonienethsE x ercise Clause and
ablish#éent rEmaune, tbrbedsecoommedhtoons 1ike
mption and tHétMeoamlf oExa4biptyi om that space.
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t ti1imeDeperritppnkgnitgshtee d si x di fferent trulaes conc
nge in presidentiailng dpnoiinnts tirsARH Béa Bmapreknetdmean tt
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239 See, e.g.First Amended Complaint for Declaratory and Injunctive Relief  C28fornia v. HHS, 351 F.$p. 3d
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